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CONSENT DECREE
I. EACKGRQHND
A. The United States of America ("United States"), on behalf

of the Administrato; of ﬁhe United States Environmental -
Protection Agenc? ("EPA"), filed a complaint in this matter
pursuant to Sectionsllos and 107 of the Comprehensive.
Eﬁvironmental Response, Cbmpensation{ and Liability Act
("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia:

(1) reimbursement of costs incurred by EPA and ﬁhe Department of
Justice for response actions at the Sealand Restoration Superfund
Site (“site") in Lisbon, New York, together with accrued

interest; and (2) pefformance of studies and response.wofk by the
defendants at the Site consistent with the National Cbntingency
Plan, 40 C.F.R: Part 300 (as amended) ("NCP").

C. In accordance with the NCP and Section 121 (f) (1) (F) of
CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the State of New.
York (the "State") of EPA's neéotiations with potentially
responsible parties regarding the implementation of the remedial
design and remedial action for the Site, and EPA has provided the
State with an opportunity to parﬁicipate in sﬁch negotiations and
be a party to this Consent Decree.

D. 1In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C.
§ 9622(3j) (1), EPA notified the U.S. Departmént of the Interior
and the National Oceanic and Atmospheric Administration of
negotiations with potentially responsible parties regarding the

release of hazardous substances that may have resulted in injury
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to the natural resources under Federal trusteeship and encouraged
the trustee(s) to participate in the negotiation of thisAConsent
Decree.

E. The defendants that have entered into this Consent Decree
("Settling Defendants") do not admit any liability to the
Plaintiff or anyone else arising out of the transactions or
occurrences alléged in the compléint, nor do they ackﬁowledge
that the release or threatened release of hazardous substances at
or from the Site constitutes an imminent or substantial
endangerment to the public health or welfare or the environment.

F. Pufsuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set.forth at 40
C.F.R. Part 300, Appendix B, by publication in the Feaeral
Register on August 27, 1990.

G. In 1990, EPA assumed the lead enforcement role for the
Site and issued a Record of Decision ("1990 ROD") for the Site,
which included a determination that further actions may be
necessary tb protect human health and the environment.
Aécordingly, EPA determined that a Remedial Investigation and
Feasibility Study ("RI/FS") to supplement a prior NYSDEC study
was necessary (a) to ascértain whethe: past remedial actions
taken at the Site were effective in removing all contaminant
source materials, (b) to supplement existing information as to
the nature and extent of Site-related surface/subsurface soil
contamination, (c) to supplement existing information as to the

nature and extent of Site-related ground water, surface water,
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and wétlaﬁd contamination, and (d) to evaluate the need for
possible additional remedial actions. |

H. 1In June of 1991, 22 parties were notified by EPA of their
potential liability at the Site and were provided with an
opportunity to perform an RI/ES. Negotiations commenced, but
ultimately the parties failed to reach an agréement with regard
to the work, and EPA financed theéberformance of the RI/FS.

I.' EPA commenced an RI/FS for the Site in 1992, pursuant to
40 C.F.R. § 300.430. Sampling by EPA during its RI revealed that
six private drinking water wells in the vicinity of the former
Sealand Restoration,VInc. facility were adversely impacted by
contamihants of concern, such as arsenic, bis(2—ethy1hexyl)-
phthalate, lead, and a PCB compound, Aroclor-1248. Afoclor-1248,
arsenic, and lead are substances that were consistently aeﬁected
in sgil samples collected at the facility.

J. On September 21, 1993, EPA issued Administrative Order,
Index Number II—CERCLA-93-0213 (the "1993 Order"), directing 19
parties to provide an alternate potable supply of water to those
identified residences at which private well water samples were
found to contain contaminénts at significant levels. Fourteen of
the 19 parties complied with the 1993 Order, providing bottled
water to 9 residences. On June 20, 1995, the 1993 Order
recipients were notified that EPA had concluded, based on new
information obtained during the RI/FS, that there was no -

hydrogeologic link between the contaminants impacting‘the private
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wells and the contaminanté at ﬁhe-site, and therefore they were
relieved of their obligations under thé 1993 Order.

K. EPA completed the RI Report in April of 1995 and the FS
Report in June of 1995.

~ L. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA

published notice of the completioﬁ of the FS and of the proposed
plan for remedial éction on Juiy i9, 1995, in a major local
newspaper of general circulation. EPA provided an opportunity
for written and oral comments from the public on the proposed
plan for remedial action. A copylof the transcript of the public
meeting is available to the public as part of the administrative
reéord upon which the Regional Administrator based the selection
of the response action. |

'M. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Reéord,of Decisioﬁ
("1995 ROD"), executed on September 29, 1995, on which the State
had a reasonable opportunity to review and commeht and on which
the State has given its concurrence. The 1995 ROD includes a
responsiveness summary to the public comments. Notice of the
final plan was published in accofdance with Section 117(b) of
CERCLA. |

N. Two de minimis settlements executed between EPA and a
total of 45 partieé have been‘embodied in two administrative
orders on consent, Index Numbers II-CERCLA-96-0205 and II-CﬁRCLA-
96-0205-A. The two settlements were proposed in the Federal

Register on April 25, 1997, 62 Fed. Reg. 20176, which announced a
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30 day public comment period commencing on that date. No
comments were received and the settlements became effective on
May 24, 1997. The monies paid by the de minimis settlors were
calculated to:satisfy potential claims related to both costs
incurred to date in performing response actions and for future
work to be conducted at the Site{; In lieu of providing Settling
Defendants with the portion of thgse monies which weré designated
for future work at the Site, the amount that Settling Defendants
héve_agreed.to pay to the United States has been commensurately
reduced. To the extent that the United States recovers
additional monies for future work ﬁo be conducted at the Site and
those monies are designated for that future,work,'EPA intends, in
EPA's sole discretion and consistent with EPA policy,-to make -
those monies available to the barties performing the future work
at the Site.

O. Based on the information presently available to EPA, EPA
believes that the Work will be properly aﬁd promptly conducted by
Settling Defendants if conducted in accordance with the
requirements of this Consent Decree and its éppendices.

P. Solely for the purposes of Section 113(j) of CERCLA, the
Remedial Action selected by the 1995 ROD and the Work to be
performed by Settling Defendants shall constitute a response
action taken or ordered by the President.

Q. The Parties recognize, and the Court by entering this

Consent Decree finds, that this Consent Decree has been

negotiated by the Parties in good faith and implementation of
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this Consent Decree will expedite the cleanup of the Site and
will avoid prolonged and.complicated litigation betweén the
Parties, énd that this Consent Decree is fair, reasonable, and in
the public interest.

NOW, THEREfORE} it is hereby Ordered, Adjudged, and Decreed:

© II. JURISDICTION '
. .

1. This Court has jurisdictiéﬁ over the subject matter of
this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C.
§§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over Settling Defendants. Solely for the purposes
of this Consent Decree and the underlying complaint, Settling
Defendahts waive all objections and defenses that they may have
to jurisdiction of the Court or to venue in this Distfict.
Settling Defendants shall not challenge the terms of this Consent
becree or this Court's jurisdiction to enter and enforce this
Consent Decree. |

" III. PARTIES BOUND .
2. This Consent Decree applies to and is binding upon the

United States and upon Settling Defendants and their successors

"and assigns. Any change in ownership or corporate status of a

Settling Defendant including, but not limited to, any transfer of
assets or real or personal property, shall in no way alter such
Settling Defendant's responsibilities under this Consent Decree.
3. Settling Defendants shall provide a copy of this'Conéent
Decree to each contractor hired to perform the Work (as defined

below) required by this Consent Decree and to each person
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representing any Settlihg Defendant with respect to the Site or
the Work and shall condition all contracts entered ineo hereunder
upon performance of the Work in conformity with the terms of this
Consent Decree. Settling Defendants or their contractors shall
provide written notice of the;Consent Decree to all
sobcontractore hired to perform aoy portion of the Work required
by this Consent Decree. Setﬁlinéébefendants shall nonetheless be
responsible for ensuring that their contractors and
subcontractors perform the Work contemplated herein in accordance
with this Consent Decree. With regard to the activities
undertaken pureuant to this Consent Decree,‘each contractor and
subcontractor shall be deemed to be in a contractual relationship
with Settling Defendants within the‘meanihg of Section 107 (b) (3)
of CERCLA, 42 U.S.C..§ 9607(b) (3).
IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in
this Consent Decree which are defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them
in CERCLA or in such regulations. Whenever terms listed below
are used in this Consent Decree or in the appendices attached
hereto and incorporated hereunder, the following definitions
shall apply;

"CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.SlC.

§§ 9601-9675.
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"Consent Decree" shall méan this Decree and all appendices
attached hereto (listed in Section XXIX). 1In the event of
conflict between this Decree and any appendix, this Decree shall
control.

"Day" shall mean a calendar day unless expressiy statea to be
a working day. ‘"Working day" shall mean a day other than a
Saturday, Sunday, or Federal holiday. In computing any period of
time under this Consent Decree, where the last day would fall on
a Saturday, Sunday, or Federal holiday, the period shall run
until the close of business of the next working day.

"EPA" shail mean the United States Environmental Protec;ion
Agency and any successor’departments or agencies of the United.
States. |

"Futufe Response Costs" shall mean all costs, incluaing, but
not limited to, diréct and indirect costs, that the United Stétes
incurs in reviewing or developing plans, reports and other items
pursuant to this Consent Decree, verifying the Work, or otherwise
implementing,'ovérseeing, or enforcing this Consent Decree,
including, but not limited to, payroll costs, contractor costs,
travel costs, laborétory éosts, the costs incurred pursuant to
Sections VII, IX (including, but not limited to, the cost of
attorneys' time and any monies paid to secure access and/or to
secure institutional controls, including the amount of just
compensation), XV, and Paragraph 83 of Section XXI. -

"Interest" shall mean interest at the rate specified for

interest on investments of the Hazardous Substance Superfund
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established under Subchapter A of Chapter 98 of Titie 26 of the
U.S. Code, compounded on October 1 of each year, in accordance
with 42 U.S.C. § 9607(a).

"National Contingency Plan" or "NCP" shall mean the National
0il ana Hazardous' Substances Pollution Contingency Plan
promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, ééd any amendments thereto.

"NYSDEC" shall mean the New York State Department of
Environmental Conservation and any successor departments or
agencies of the State.

"Operation and Maintenance" or "O & M" shgll mean-all
activities required to maintain the effectiveness'oflthe Remedial
Action as required under the Operation and Maintenanée Plan
approved or developed by EPA pursuant to this Consent Decree and
the Statement of Work ("SOW"). | |

"Paragraph" shall mean a portion of this>Conseﬁt Decree
identified by an arabic numeral or an upper case letter.

"Parties" shall mean the United States.and the Settling
Defendanté.

"Past.Response Costs" shall mean all costs, including, but not
limited to,.direct and indirect costs, that the United States
incurred and paid in connection with the Site up to the lodging
of this Consent Decree, plus interes; on all such costs which has

accrued pursuant to 42 U.S.C. § 9607 (a) through such date.
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"Performance Standards" shall mean the cleanup standards and
other measures of échievement of the goals of the Remedial Action
as set forth in the 1995 ROD and the SOW.

“Phase 1" shall mean the portion of the remedy selected in the
1995 ﬁOD as déscribed in paragraph 13 b..of this Consent Decree.

“Phase 2" shall mean the portiqh of the remedy selected in the
1995 ROD as described in paragfapi 13 c. of this Consent Decree.

"Plaintiff" shall mean the United States.

1995 Record of Decision" or "1995 ROD" shall mean the EPAi
Record of_Decision relating to the Site signed on September 29,
1995, by ghe Regional Administrator, EPA Region II, or her
delegate, and all attachments thereto.  The 1995 ROD is attached
as Appendix A. |

"Resource Cpnservation and Recovery Act" or "RCRA" shall mean
the Solid Waste Disposal Acf, as amended, 42 U.S.C. §§ 6901-6991.

"Remedial Action" shall mean those activiﬁies, except for
Operation ana Maintenance, to be undertaken by éettling
Defendants to implement the 1995 ROD, in accordance with the SOW
and the final Remedial Design and Remedial Action Work Plans and
other pians approved by EPA. |

"Remedial Action Work Plan" shali mean the document developed
pursuant to Paragraph 11 of this Consent Decree and approved by
EPA, and any amendments thereto.

"Remedial Design" shall meén those activities to be undértaken

by Settling Defendanté to develop the final plans and
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specifications for the Remedial Action pursuant to the Remedial
Design Work Plan.

"Remedial Design Work Plan" shall mean the document developed
pursuant to Paragraph 10 of this Consent Decree and approved by
EPA, and any amendments thereto. - |

"Section" shall mean a portion‘of this Consent Decree
identified by a romén numeral. E

V"Settling Defendants" shall mean Boise Cascade Corporation,
Labelon Corporation, Miller Brewing Company, Niagara Mohawk Power
Corporation, and The Stroh Brewery Cémpany.

"Site" éhall mean the Sealand Restoration Superfund Site,
ihcluding approximately 210 acres, located south Of'P;ay Road in
the Town of Lisbon, St. Lawrence County, New York and'depicted
generally on the hap attached as Appendix C. The Site includes
the areal extent of contamination and those areas whigh are
necessary for implementation of the Work.

"State" shall mean the State of New York.

"Statement of Work" or "SOW" shall hean the statement of work
for implementation of the Remediai Design, Remedial Action, and
Operation and Maintenance at the Site, as set forth in Appendix B
to this Consent Decree and any modifications made in accordance
with this Consent Decree.

"Supervising Contractor" shall mean the principal contractor
retained by Settling Defendants to supervise and direct the—
implementation of the Work under this Consent Decree. |

"United States" shall mean the United States of America.
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"Waste Material" shall mean (1) any "hazardous substance"
under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any
pollutaﬁt or contaminaﬁt under Section 101(33) of CERCLA, 42
U.S.C. § 9601(33); and (3) any "solid waste" under Section
1004(27) of RCRA 42 U.S.C. §. 6903(27) |

"Work" shall mean all activities Settllng Defendants are
required to perform under this Cogsent Decree, except those
required by Section XXV (Retention of Records) .

V. GENERAL PROVISIONS

5.' Objectives of the Parties

The objectives of the Parties in entering into this Consent
Decree ére to protect public health or welfare or the environment
at the Site by the design and implementation of respoﬁse actions
at the Site by Settling Defendants, to reimbu;se response costs
of the Plaintiff, and to resolve the claims of the Plaintiff
against Settling Defendants as provided in this Consent Decree.

6. Commitments by Settling Defendants

a. ~Settling Defendants shall finance and perform the
Work in accordance with this Consent Decree, the 1995 ROD, the
SOW, and all work plans and other'plans, standards,
specifications, and schedules set forth herein or developed by
Settling Defendants and approved by EPA pursuant to thié Consent
Decree. Settling Defendants shall also reimburse the United
States for Past Response Costs and Future Response Costs-as-

provided in this Consent Decree.
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b. The obligations of Settling Defendants to fipance and
perform the Work and to pay amounts owed the United States under
this Consent Decree are joint and several. 1In the event of the
insolvency or other failure of any one or more Settling
Defendants to implement the requirements of this Consent Decree,

the remaining Settling Defendants shall complete all such

>

requirements.

7. Compliance With Applicable Law

All activities ﬁndertaken by Settling Defendants pursuant to
this Consent'Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and
regulations. Settling Defendants must also comply wi;h all
applicable or relevant and appropriate requirements of all
Federal and state environmental laws as set forth in the 1995 ROD
and theASOW. The activities conducted pursuant to this Consent
Decree, if approved by EPA, shall be considered to be consistent
with the NCP. | |

8. PRermits

e. As provided in Section 121 (e) of CERCLA and Section

300.400(e) of the NCP, no permit.shall be required for any |
portion of the Work conducted entirely on-Site. Where any
portion of the Work that is not on-Site requires a federal or
state permit or approval, Settling Defendants shall submit timely
and complete applications and take all other actions necessery to

obtain all such permits or approvals.
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b. Settling Defendants may éeek relief under the
provisions of Section XVIII (Force Méjeure) of this Consent
vDecree for any deléy in the performance of the Work resulting
from a failure to obtain, or a delay in obtaining, any permit
required for the Work. |

c. This Consent Decree is not, and shall not be
construed to be, a permit issued bursuant to any federal or state
statute or regulation. |

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS
9. Selection of Supervising Contractoxr,

a. All aspects of the Work to be performed by Settling
Defendants. pursuant to Sections VI (Performance of the Work by
Settling Defendanﬁs), VII (Remedy-Review), VIII (Quality
Assurance, Sampling and Défa Analysis), and XV (Emergency
Reéponse) of this Consent Decree shall be under the direction and
supervision of the Supervising Contractor, the selection of which
shall be subject to disapproval by EPA. Settling Defendants'
Supervising Contractor, as well -as all other contractors and
subcontractors who engagé in the "practice of engineering" at the
" Site on behalf of Settling Defendants, as the "practice of
engineering" is defined at Segtion 7201 of the New York State
Education Law, must comply with all applicable New York State
legal requirements regarding the practice of professional
‘engineering within the State of New York, including, but not
limited to, all applicable requirements of the New York State

Education Law and Articles 15 and 15-A of the Business
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Corporation Law. Settling Defendants have proposed and EPA has
approved Conestoga-Rovers and Associates to be the Supervising
Contractor. If at any time Settling Defendants propose to change
its approved Supervising Contractor, Settling Defendants shall
notify EPA in writing of the name, title,‘and qualifications of
any proposed new superviéing contractor, and EPA will -issue a
notice of disapproval or an authoéization to proceed before the
new Supervising Contractor performs, directs, or supervises any
Work under this Consent Decree.

b. 1If EPA disapproves a proposed Supervising Contractor,
EPA will ﬁotify Settling Defendants in writing. Settling
Defendéhts shall submit to EPA a list of contractors (which does
‘not include the contractor previously disapproved), including the
qualifications of each contractor, that would be acceptable to
them within 30 days of receipt of EPA's disapproval of the
contractor previously proposed. EPA will provide written notice
of the names of any contractors that it disapproves and an
authorization to proceed with respect to any of the other
contractors; Settling Defendants may select any contractor from
that list that is not disapproved and shall notify EPA of the
name of the contractor selected within 21 days of EPA's
authoriéation to proceed.

c. 1If EpPA fails to provide wr;tten notice of its
authorization to proceed or disapproval as provided in thié
Paragraph and this failure prevents Séttling Defendants from

meeting one or more deadlines in a plan approved by EPA pursuant
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to this Consent Decree, Settling Defendants may seek relief under
the provisions of Section XVIII (Force Majeure) hereof.
10. Remedial Design.

a. Within 75 days afﬁer lodging of -this Consent Decree,
Settling Defendants shall submit to_EPA and the State a Qork plan
for the design of the Remedial Action at the Site ("Remedial
Design Work Plan" or "RD Work éleﬁ"). Tﬁe Remedial Design Work
Plan shall provide for design of the remedy set forth in the 1995
ROD, in accordance with the SOW.and for_achievement of the
Performance Standards and other requirements set forth in the
1995 ROD, this Consent Decree and/or the SOW. Upon its approval
by EPA, the Remedial Design Work Plan shall beeincorpprated into
and become enforceable under this Consent Decree. Wiﬁhin 75 days
after lodging of this Consent Decree, Settling Defendants shall
submit to EPA and the State a Health and Safety Plan for field
design activities which conforms to the applicable Occupetional
Safety and Health'Administration and EPA requirements including,
but not limited to, 29 C.F.R. § 1910.120. |

b. AThe Remedial Design Work Plan shall include plans and
schedules for implementation of ell remedial design and pre-
design tasks idenﬁified in the SOW, including, but not limited
to, plans and schedules for the completion of: (1) design
sampling and analysis plan (including, but not limited to, a
Remedial‘Design Quality Assurance Project Plan (RD QAPP) in-
accordance with Section VIII (Quality Assurance, Sampling and

'Data Analysis)); {(2) a treatability study; (3) a Pre-design Work
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Plan; (4) a pre-final/final design submittal; and (5) a
Construction Quality Assurance Plan. In addition, the Remedial
Design Work Plan shall include a schedule for completion of the
Remedial Action Work Plan. If EPA determines pursuant to
‘paragraph 13 c., below, that Phase 2 is required, the séttling
Defendants shall supplement the Rémedial'Design Work flan within
60 days of such determination to include plans and schedules for
implementation of the Phase 2 remedial design and those pre-
design tasks identified in the SOW, including, but not limited
to, a preliminary design submittal.

c. Upon approval éf the Remedial Design Work Plan by
EPA, or approval of any supplement thereto, after a rgasonable
opportunity for review and comment by the-State, and éubmittal 6f
the Health and Safety Plan for all field activities to EPA and
the State, Settling Defendants shall implement the Remedial
Design Work Plan. Settling Defendants shall submit to EPA and
ﬁhe State all plans, submittals and other deliverables required
under the approved Remedial Design Work Plan in accordance with
the approved schedule for review and approval pursuant to Section
XI (EPA Approval of Plans and Other Submissions). Unless
otherwise directed by EPA, Settling Defendants shall not commence
further Remedial Design activities at the Site prior to approval
of the Remedial Design Work Plan.

d. The preliminary design submittal shall include,.at a
minimum, the foilowing: (1) design criteria; (2) results of

treatability sﬁudies; (3) results of additional field sampling
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and pre-design work; (4) project delivery strategy; (5)
preliminary plans, drawings and sketches; (6) required
specifications in outline form; and (7) preliminary construction
séhedule.

e. The pre-final/final design submittal éhall include,
at a minimum, the following: (1) finai plans and speéifications;
(2) Operation and Maintenance Pla;; (3) Construction Quality
Assurance Préject Plan ("CQAPP"); (4) Field Sampling Plan
(directed at measuring progress towards meeting Performance
Standards); and (5) Contingency Plan. The CQAPP, which shall
detail the approach to quality assurance during construction
~activiﬁies at the Site, shall speéify a quality assurance
official ("QA Official"), inqependent'of_the Supervising
Contractor, to conduct a quality assurance program during the
construction phase of the project.

11. Remedial Action.

a. Within 60 days after the approval of a final design
submittal for Phase 1, Settling Defendants shall submit to EPA a
work plan for the performance of Phase 1 of the Reﬁedial Action
at the Site ("Remedial Action Work Plan"). If Phase 2 is
required, within 60 days'after the approval of a final design
submittal for Phase 2, Settling Defendants shall supplement and
'sﬁbmit to EPA a revised Remedial Action Work Plan for the
performance of Phase 2 of'the Remedial Action at the Site. -The
Remedial Action Work Plan shall provide for construction and

implementation of the related phase of the remedy set forth in
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the 1995 ROD and achievement of the Performance Standards, in
accordance with this Consent Decree, thé 1995 ROD, the SOW, and
the design plans and specifications developed in acécrdance with.
the Remedial Design Work Plan and approved by EPA. Upon its
approval by EPA, the Remedial-Action Work Plan shall be
1ncorporated into and become enforceable under this Consent
'Decree. At the same time as they’submlt the Remedial Action Work
- Plan, Settling Defendants shali submit to EPA and the State a
Health and Safety Plan for field activities required by the
Remedial Action Work Plan which conforms to the applicable
Occupational Séfety and Health Administration and EPA
requirements ihcluding, but not limited to, 29 C.F.R..§ 1910.120.
b. The Rémedial Action Work Plan shall include the

following: (1) the schedule for completion of the Remedial
Action; (2) method for selection of the contractor; (3) schedule
for developing and submitting other required Remedial Action
plans; (4) methodology for implementation of the Construction
Quality Assurance Plan; (5) a groundwater monitoring plan; (6)
methods forxsatisfyihg permitting requirements; (7) methodology
for implementation of the Operation and Maintenance Plan; (8)
methodology for implementation of the Contingency Plan;

(9) tentative formulation of the Remedial Action team; (10)
construction quality control plan (by constructor); and (11)
procedures and plans for the decontamination of equipment ana the
"disposal of contaminated materials. The Remedial Action Work

Plan also shall include a schedule for implementation of all
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‘Remedial Action tasks identified in the final design éubmittal
and shall identify the initial formulation of the Settling
Defendants' Remedial Action Project Team (including, but not
limited to, the Supervising Contréctor).
c. Upon approval of the Remedial Action Work Plan by
EPA, or approval of any supplement thereto, after a reasonable
opportunity for review and commenf by the State, Settling
Defendants shall implement the activities required under the
Remedial Action Work Plan. Settling Defendants shall submit to
EPA and the State all plans, subﬁittals, or other deliverables
required under the approved Remedial Action Work Plan in
accordance with the approved schedule for review and approval
pursuant to Section XI (EPA Approval of Plans and Otﬁer
Submissions). Unless otherwise directed by EPA, Settling
Defendants shall not commence physical Remedial Action activities
at the Site prior to approval of the Rémedial Action Work Plan.
12. a. Settling Defendants shall continue to implement the
Remedial Action and O&M until the Performance Standards are
achieved and for so long thereafter as is otherwise required
under this Consent Decree. Achievement of the Performance
Standards shall be demonstrated in accordance with this Consent
Decree, the 1995 ROD, and the SOW. |
b. Technical Impracticability
i. Any time after EPA determines that Phase 1 of
the remedy has been properly completed, Settling Defendants may

petition EPA to revise or waive a Performance Standard on the
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grounds that it is technically impractiéable from an engineering
perspective to meet such Performance Standard pursuantvto Section
121(d) (4) of CERCLA, 42 U.S.C. § 9621(d) (4). Settling .
Defendants' petition shall include (1) an identification of each
Performance Sténdard fdr which a ;evision or waiver is sought,

(2) a detailed justification setting forth the technical basis
for thelclaim that it is technicaily impracticable frém an
enginéering perspective to meet the given Performance Standard,
(3) a proposed alternative Performance Standard for that
contaminant, (4) a description of any additional responéé actions
taken or to be taken by Settling Defendants to ensure that the
Work ié or will be protective of human health and the_
environment, and that the Work will meet‘any alternative
Performance Standard established pursuant to this Paragraph, and
(5) a demonstration that the Work and/or additional response
actions proposed by Settling Defendants in the petition will meet
any alternative Performance Standard established pursuant to this
paragraph and will attain'a degree of cleanup and control of |
further releases which assu;es protection of human health and the
‘environment. Settling Defendants shall also submit a copy of
their petition and supporting information to the State.

ii. Based on its review of the petition and the
supporting documentation submitted by Settiing Defendants and
other relevant information, and after notice and an opportuhity
to review ahd cémment by the State, EPA shall determine whether

to waive compliance with or revise any Performance Standard. 1If
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EPA determines to grant a petition with regard to any proposed
alternative Performance Standard and/or any proposed response
actions necessary to meet such alternative Performance Standards,
Settling Defendants shall take those actions necessary, if any,

to meet the alternative Performance' Standards. During EPA's

review of a petition, EPA may request supplemental information
which the petitioner may provideifin its discretion, and the
petitioner may provide supplemental information or modifyvits
petition based on discussions with EPA. EPA's determination
regarding a petition shall be made in accordance_with all
applicable laws and regulations in effect at the time of the
petition. If'any petition to revise or waive a Performanee
Standard is granted by EPA, the SOW and Work schedule'shall be
revised in such a manner as EPA determines is necessary to '
achieve the alternative Performance.Standard and the cempletion
of the additional response actions, if any, determined to be
necessary by EPA to meet the alternative Performance Standards
and to assure the protection of human health and the environment.
iii. The determination of whether attainment.of a
particular Performance Standard‘is technically impracticable will
be made by EPA, and it will be based on the engineering
feasibility and reliability of the'remedy. Such determination
shall be binding on Settling Defendants, shell be in EPA's sole
discretion, and shall not be subject to the dispute'resolution
procedures provided for in Section XIX (Dispute Resolution) of

this Consent Decree, except that Settling Defendants may invoke
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the procedures set forth in Paragraph 64 of Section XIX (Dispute
Resolution) to dispute the selection of an alternative
Performance Standard or additional response action necessary to
meet such an alternative Performance Standard other than one
propoéed in a petition.

‘ iv. Any‘petition granted pursuant to this Paragraph
shall be subject to the provisioné of Section'VII of this Consent
becree (Remedy Review) and Séction 121 (c) of CERCLA, 42 U.S.C. §
9621 (c) . |

v. If a petition is rejected, a subsequent
" petition will be considered by EPA only if EPA deterﬁines that it
is' based on sigﬁificant new Site-specifiC‘data which could not
have been developed at the time the pre?ious.petition.was
submitted.

vi. Unless expressly modified by EPA's deéision on
the petition submitted‘by Settling Defendants, all requirements
of this éonsént Decree shall continue in force, and the granting
of a waiver or revision of a Performance Standard by EPA shall
not relieve Settling Defendants of their obligation to (a)vattain
Performance Standards for any contaminants for which EPA has not
specifically granted a waiver or revision or (b) complete any
other obligation under this Consent Decree, including any

obligation to achieve any alternative Performance Standard or to

conduct any long-term monitoring.
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13. Modification of the SOW or Related Work Plans.

a. If EPA determines or if Settling Defendants propose
and EPA agrees that modifiéation to the work specified in the SOW
and/or in work plans developed pursuant to the SOW is necessary
to achieve énd maintain the Performance Standards 6r to carry out
and maintain the effectiveness of the remedy set forth in the
1995 ROD, EPA may require that suéh modification be incorporated
in the SOW and/or such work plans. Provided, however, that a
modification may only be required pursuan;_to this Paragraph to
the extent that it is consistent with the scope of the remedy
selected in the 1995 ROD.

.b. For the purposes of this Paragraph and P;ragraphs 46
and 47 only, the "scope of the remedy selected in the.1995
ROD" is the performance of Phase 1 of the remedy (“Phase 1"),
and, to the extent required pursuant to subparagraph c., below,
Phése 2 of the remedy. Phase 1 includes the followiﬁg:

-i; extraction and ex-situ biolpgical treatmenﬁ of
contaminated groundwatef extracted in the vicinity of the former
cell disposal aréa, specifically "hot spots" in the shallow
aquifer and contaminated groundwater in Eﬁe bedrock aquifer,
followed by'reinjection to the groundwater or discharge to‘
surface water and long-term monitoring of the groundwater and
surface water; |

ii. Implementation of processes to secure thaf
institutional controls are in place, including the placement of

restrictions on the installation and use of groundwater wells at
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the Site, aﬁd limitations on the future use»of the Site;

iii. Planning and implementing a hydrologic and
vegetation monitoring program to monitor impacts to potentially
affected wetlands.

iv. The performance of a sﬁudy to determine if
natural_attenuation can reduce thg_remaining contaminants in the
groundwater to maximum contamiﬁan% levels (“MCLs”) within an
~acceptable time frame through obtaining sequentialﬂroﬁnds of
groundwater quality data, allowing that a determination be made
as'to whether the plume has reached equilibrium conditions or
continues to aﬁtenuate. The study will asseés the intrinsic
capability of the aquifer to naturally reduce contamipants.,

c. As provided in the 1995 ROD, Phase 2 of ﬁhe remedy
(“Phase 2") may be requifed by EPA if, after implementation of
' Phase 1, groundwater monitoring results continue to exceed
Performance.Standards and the natural attenuétion study required
as part of Phase 1 indicates that natural attenuation has little
potential in reducing ground water contamination to 1evelé that
meet Performance Standards within a reasonabie timeframe, as set
forth in the 1995 ROD, unless Settling Defendants demonstrate
that achieving Performance Standards in Phase 2 is technically
impracticable in accordance with paragraph 12.b. EPA's decision
with respect to the implemeptation of Phase 2 (but not with
respect to a petition requesting that EPA revise or waive a
performance standard) shall be deemed a determination regarding

the adequacy of the remedy within the meaning of Section 113 (3)
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of CERCLA, 42 U.S.C. § 9613(j), and shall be subject to the
dispute resolution provisions of Paragraph 64. Phase 2 shall
include the following:

i. extraction and ex-situ biological treatment of
extracted contaminated groundwater in an expanded area and for an
expanded duration in the vicinity‘of the former cell disposal
. area, followed by reinjection to the groundwater or, if
groundwater reinjection is not feasible, discharge to surface
water;

ii. Chemical pretreatment, if needed, to remove
" inorganic contaminants prior to the biological treatment unit;
"and

iii. long-term monitoring of groundwater-and surface
water.

d. If Settling Defendants object to any modification
determined by EPA to be necessary puréuant to this Paragraph,
they may seek dispute resolution pursuant to Section XIX (Dispute .
Resolution), Paragraph 64 (record_review). The SOW and/or
related work plans shall be modified in accordance with final.
resolution of the dispute.

e. Settling Defendants shall implement any work
required by any modifications incorporated in the SOW and/or in
work plans developed pursuant to the SOW in accordance with this
Paragraph.
| f. Nothing in this Paragraph shall be construed to

limit EPA's authority to require performance of further response
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actions as otherwise provided in this Consent Decree.

.14. Settling Defendants acknowledge and agree that nothing in
this Consent Decree, the SOW, or the Remedial Design or Remedial
Action Work Plans constitutes a warranty or representation of any
kind by Plaintiff that compliance with the work requifements set
forth in the SOW and the Work Plans will achieve the Performance
Standards. | 5

15. Settling Defendants shali, prior to any off-Site
shipment of Waste Material from the Site to an.out-of-state waste
management facility, provide written notification to the
appropriate. state environmental official in the receiving
facility's state and to the EPA Project Coordinator of such
shiﬁmentlof Waste Material. However, this notificati§n~
requirement shall not apply to any off-Site shipments when the
total volume of all such shipments will not exceed 10 cﬁbic.
yards.

a. Settling Defendants shail include in the written
notification the following information, where available: (1) the
name and location of the facility to which the Waste Material are
to be shipped; (2) the type and quantity of the Waste Matérial to
be shipped; (3) the expected schedule for the shipment of the
Waste Materiai; and (4) the method of transportation. Settling
Defendants shall notify the state in which the planned receiving
facility is located of major changes in the shipment plan, such

as a decision to ship the Waste Material to another facility

within the same state, or to a facility in another state.
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b. The identity of the receiving facility and state will
be determined by Settling Defendants following the award of the
contract for Remedial Action construction. _Settling Defendants
shéll provide the information required by Paragraph 15.a. as soon
as practicable after the award of the contract and before the
Waste Material is actﬁally shipped.

VII. REMEDY REVIEW

16. Periodic Review. Settling Defendants shall conduct any
studies and investigations as requested by EPA, in ordér to
permit EPA to'gonduct reviews of whether the Remedial Action is
protective of human health and the environment as required by
Section 121 (c) of CERCLA and any applicable regulations.

17. EPA Selection of Further Response Actions. If EPA
determines, at any time, ﬁhat the Remedial Action is not
protective of human health and the environment, EPA may select
further response actions for the Site in accordance with the.
requirements of CERCLA and the NCP.

18. QOpportunity To Comment. Settling Defendants and, if
required by Sections 113 (k) (2) or 117 of CERCLA, the public, will
be provided with an opportunity ﬁo comment on any further |
response actions proposed by EPA as é result of the review
conductedlpursuant to Section 121(c) of CERCLA and to submit
written comments for the record dufing the comment periodl'

19. Settling Defendants' Obligation To Perform Further
Response Actions. If EPA selects further response actions for

the Site, Settling Defendants shall undertake such further
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response actions to the extent that the reopener conditions in
Paragraph 79 or Paragraph 80 (United States' reservations of
liability based on unknown conditions or new information) are
satiéfied. Settling Defendants may invoke the procedures set
forth in Section XIX (Dispute.Resolution) to dispute (1) EPA's
determination that the reopener conditions of Paragraph 79 or
Paragraph 80 of Section XXI (Cove%ants Not To Sue by Plaintiff)
are satisfied, (2) EPA's determination that the Remedial Action
is not protective of human health and the environment, or (3)
EPA's selection of the further response actions. Disputes
pertaining to whether the Remedial Action is protective or to
EPA's selection of further response actions shall be ;esqlved
pursuant to Paragraph 64 (record review). |

20. Submissions of Plans. if Settlihg Defendants are
required to perform the further response actions pursuant to
Paragraph 19, they shall submit a plan for such work to EPA for
approval in accordance with ﬁhe procedures set forth in Section
VI (Performance of the Work by Settling Defendants) and shall
implement the plan approved by EPA in accordance with the
provisions of this Decree. |

VIII. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSIS

21. Settling Defendants shall use quality assurance, quality
control, and chain of custody procedures for all treatability,,
design, compliance and monitoring samples in accordance wiﬁhvﬁEPA
Requirements for Quality Assurance Project Plans for

Environmental Data Operation," (EPA QA/R5; "Preparing Perfect
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Project Plans," (EPA /600/9-88/087), and subsequent amendments to
such guidelines ubon notification by EPA t6 Settling Defendants
of such amendment. Amended guidelines shall apply only to
procedures conducted after such notifiéation. Prior to the
commencement of any monitoring project under this Consent Decree,
Settling Defendants shall submit to EPA for approval, after a
reasonable opportunity for review§and comment by the State, a
Quality Assurance Project Plan-("QAPP")'that is consistent with
the SOW, the NCP and applicable guidance documents. If relevant
to thg proceeding, the Parties agree that validated sampling data
generated in accordance with the QAPP(s) and reviewed and |
approvéd by EPA shall be admissible as evidence, withqut
objection, in any proceeding under this Decree. Settiing
Defendants shall eﬁsure that EPA-and State personnel and their
authorized representatives are allowed access at reasonable times
to all laboratories utilized by Settling Defendants in
implementing this Consent Decree. In addition, Settling
Defendants shall ensure that such laboratories shall analyze all
samples submitted by EPA pursuant to the QAPP for quality
assurance monitoring. Settling Defendants shall ensure that the
laboratories they utilize for the analysis of samples taken
pursuant to this Deciee perform all analyses according to
‘ aécepted EPA methods. Accepted EPA methods conéist of those
methods Which'are documented in the "Contract Lab Program —
Statement of Work for Inorganic Analysis" (Revision No. 11, 1992)

and the "Contract Lab Program Statement of Work for Ofganic
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Analysis," (Revision No. 9, 1994), and any amendments made
thereto during the course of the implementation of this Decree.
If analyses are required fér which methods are not 'available
through these documenﬁs, American Society for Testing Maﬁerials
or other equivalent methods may be.used, if approved by EPA.
Séttling Defendants shall ensure ?hat all laboratories they use
for analysis of sampleé taken bur%uant to this Consent Decree
participate in an EPA or EPA-equivalent QA/QC program. Settling
Defendants shall ensure that all field methodologies utilized in
collecting samples for subsequent analysis pursuant to this
Decree will bé conducted in accordance with the procedures set
forth in the QAPP approved by EPA. _

22. Upon request, Settling Defendants shall allow-split or
duplicate samples to be taken by EPA and the State or their
authorized representatives. Settling Defendants shall notify EPA
not less than 28 days in advance of any sample collectiéﬁ
activity unless shorter notice is agreed to by EPA. In addition,
EPA shail have the right to take any additional samplés that EPA
deems necessary. EPA agrees to notify Settling Defendants not
less than 7 days in advance of ény sample collection activity it
intends to perform independent of Settling Defendants involvement
(i.e., other than the collection of split samples), unless a
shorter notice is agreed to by the Parties. Upon request, EPA
shall allow Settling Defendants to take split or duplicate '
samples of any samples it takes as part of the Plaintiff's

oversight of Settling Defendants' implementation of the Work.
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23. Séttling Defendants shall submit to EPA copies of the
results of all sampling and/or tests or other data obtained or
generated by or on behalf of Settling Defendants with respect to
the implementation of Work under this Consent Decree within 30
days of the date when those results ér data become available to
Settling Defendants, unless EPA agrees otherwise.

24. Notwithstanding any proviéion of this Consent Decree, the
United States hereby retains all of its information gathering and
inspection authorities and rights, including enforcement actions
related thereto, under CERCLA, RCRA and any other-appliéable
statutes or regulations. ‘

IX. ACCESS AND INSTITUTIONAL CONTROLS

25. 1If the Site,‘or any other property where acceés and/or
land/water use restrictions ére needéd to implement this Consent
Decree, is owned or controlled by persons other than any of
Settling Defendants, Settling Defendants shall use best efforts
to secure from such persons: |

a. an agreement to provide access thereto for Settling

Defendants, as well as for the United States on behalf of
EPA, and the State, as well as their representatives
(including contractors), for the purpose of conducting any
activity related to this Consent Decree, iﬁcluding, but not
limited to, the following activities:

1. Monitoring the Work;

ii. 'Verifying any data or information submitted to

the United States;
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iii. vConducting investigations relating to
contamination at or near the Site;

iv. Obtaining samples;

v. Assessing the need for, planning, or
implémenting additional response actions at or near the Site;

vi. Implementing the Work pursuant to the
conditions set forth in Paragraph%83 of this Consent Decree;

vii. .Inspecting and copying records, operating
.légs, contracts, or other documents maintained or - generated by
Settling Defendants or their agents, consistent with Section |
XXIV (Access to Information);

viii. Assessing Settling Defendants'.compliance
with this Consent Decree; and. |

| ix. Determining whether the Site or other property
is being used in a manner that is prohibited or restricted, or
that may need to be prohibited or restricted, by or pursuant to
this Consent Decree;

b. an agreement, enforceable by Settling Defendants and
the United States with any'entity_which‘owns-or controls such
property, to abide by any obligations and restrictions
eétablished regarding the Site, including obligationé that are
necessary to implement; ensure non-interference with; or ensure
the protectivenéss of the remedial measures to be performed
pursuant to this Consent Decree or restrictions concerning ﬁheir
refraining from using the Site, or such other property, in any

manner that would interfere with or adversely affect the
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integrity or protectiveness of the remedial measures to be
implemented pursuant to this Consent ﬁecree;

c. if EPA so requests, the execuﬁion and recordation in
the Recorder's Office or Registry of Deeds or other appropriate
land recordé office of St. Lawrence County, New York, of an
easement, runnihg.with the land, that (i) grants a right of.

" access for the purpose of conducting any activity related to this
Consent Decree, including, but not limited to, those activities
listed in Paragraph 25(a) of this Consent Decrée, and (ii) grants
the_right_to gnforce the land/water use restrictions listed in
Paragraph 25(b) of this Consent Decree, or other restrictions
that EPA determines are necessary to implemeht, ensure non-
interference with, or ensure the protectiveness of the remedial
measures to be performed pursuant to this Consent Decree. The
access rights and/or rights to enforce land/water use
restrictions shall be granted to one or more of the following
persons, és determined by EPA:

i. the United States, on behalf of EPA, and its
representatives,

ii. the State and its representatives,

iii. the other SettlingvDefendants and their
representatives, and/or

iv. other appfopriate grantees.

d. Within 45 days of the date of a request therefo¥ by
EPA, Settling Defendants shall submit to EPA for review and

approval with respect to such property:
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i. A draft easement that is enforceable under the
laws of'the State of New York, free and clear of all prior liens
and encumbrances (except as approved by EPA), and acceptable
under the Attorney General's Title Regulations promulgated
pursuant to 40 U.S.C. § 255; and. |

ii. a current title commitment or report prepared
in accordance with the U.S. Deparément of Justice Standards for

) , , ) e .
Qniiﬁd_ﬁﬁatés (1970) (the‘"Standards");

Within 15 days of EPA's approval and acceptance of the easemeﬁt,
Settling Defendants shall update the‘title'searéh and, if it is
‘determined that nofhing has oécurred since the effective date of
the commitment or report fo affect the title adversely, the
easement shall bé recorded with the Recorder's Office or Registry
of Deeds or other appropriate office of St. Lawrence County.
Within 30 days of the recording of the eaéemenﬁ, Settling
Defendants shall provide EPA with final title eVidenée acceptable
under the Standards, and a certified copy of the original
recorded easement showing the clerk's recording stamps.

26. a. If any access or land/water use restriction agreements
required by Paragraphs 25(a) or 25(b) of this Consent Decree are
not obtained within 45 days of the aate of entry of this Consent
Decreé, Oor any access easements or restrictive easements required
by Paragraph 25(c) of this Consent Decree are not submitted to
EPA in draft form within 45 days of the date of EPA's request

therefor, Settling Defendants shall promptly notify the United
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States in writing, and shall include in that notification a
summary of the steps that Settling Defendants have taken to
attempt to comply with Paragraph 25 of this Consent Decree. The
United States may, as it deems appropriate, assist Settling
Defendants in obtaining access or land/water use restrictions,
either in the form of contractual agreements or in the form of
easements running with the land. ?Ali‘costs incu;red by the
United States in obtaining such access and/or land/water use
restrictions, including, but not limited to, the cost of attorney
time and the amount of monetary consideration paid, shall be
deemed Future Response Costs.

| b. If EPA determines that land/water use restrictions in
the form of state or local laws, regulations, ordinan&es or other
governmental controls are needed tp implement the remedy selected
in-the ROD, ensure the integrity and protectiveness thereof, or
ensuré non-interference therewith, Settling Defendants shall
cooperate with EPA's efforts to secure such governmental
controls.

'27. Notwithstanding any provision of this Consent Decree, the
United States retains all of its access autﬁorities and rights,
.including enforcement authorities related thereto, under CERCLA,
RCRA and any other applicable statute or regulations.

X. REPORTING REQUIREMENTS

28. In addition to any other requirement of this Conseﬁt

Decree, Setﬁling Defendants shall submit to EPA and the Sﬁate

written monthly progress reports that: (a) describe the actions
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which have been taken toward achieving compliance wiﬁh this
Consent Decree during the previous month; (b) include a summary
of all results of sampling and tests and all othér data received
or gengrated.by Settling Defendants or their contractors or
agents in performing the Work.in the previous month; (c) identify
ail work plans, plans and other deliverables required by this
Consent Decree completed and sﬁbmitted during the previous month;
(d) describe all actions, including, but not»limited to, data
collection and implementation of work plans, which are scheduled
for the next six weeks and provide other information relating to
the progress of construction, including, but not limited to,
critical path diagrams, Gantt charts and Pert charts;_(e) include
information regarding percentage of‘completion, unresolved delays
encountered or-anticipated that may affect the future schedule
for implementation of thé Work, and a description of efforts made
to mitigate>those delays or anticipated deléys; (f) include any
modifications to the work plans or other schedules that Settling
Defendants have proposed to EPA or that have been approved by
EPA; and (g) describe all activities undertaken in support of the
Community Relations Plan during fhe previous month and those to
be uhdertaken in the next six weeks. Settling Defendants shall
submit these‘progress reports to EPA and the State by the 15th
day of every month folloWing the lodging of this Consent Decree
until EPA notifiés Settling Defendants pursuant to Paragraph 47.b
of Section XIV (Certification of Completion). The Parties may

agree to vary the frequency and due dates of the monthly progress
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reports; I1f requested by EPA, Settlihg Defendants shall also
provide briefings for EPA to discuss the progress of the Work .
EPA will provide at least 72 hours notice in advance of any
requested briefing, except in emergency response situations.

29. Settling Defendants shall notify EPA of any change in the
schedule described in'the monthly progress report for the
performance of any activity, including, but not limited to, data
collection_and implementatioh of work plans, no later than 7 days
prior to the performance of the activity.

30.- Upon the occurrence of any event during performance of
the Work‘that Settling Defendants are required to report pursuant
to Section 103 of CERCLA or Section 304 of the Emergency Planning
and Community Right-to-know Act ("EPCRA"), Settling Défendants
shall within 24 hours of the discovery by Settling Defendants or
their contractor of the onset of such event orally-notify the EPA
Project Coordinator or the Alternate EPA Project Coordinator (in
the event of the unavailability.of the EPA Project Coordinator),
or, in the event that neither the EPA Project Coordinator or
Alternaté EPA Project Coordinator is available, the Chief of the
New York Remediation Branch, Emergency and Remedial Response
Division, EPA Region II, United States Environmental Protection
Agency. These reportihg requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.

31. Within 20 days of the oral notification of an even£ of
the type referred to in the preceding Paragraph, Settling

Defendants shall furnish to Plaintiff a written report, signed by
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.the Settling Defendants' Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in
response thereto. Within 30 days of the‘conclusiqn of such an
event, Settling Defendants shall submit a report setting forth
all actions taken in response;the:eto.

32. Settling Defendants shall submit all plans, réports, and
data required by Section VI, abové, the sow; the EPA approved
Remedial Design Work Plan, the EPA approved Remedial Action Work
Plan, or any other approved plans to EPA in accordance with the
schedules set forth in Section VI, above, the SOW, and such
approved élans. 4

33. ‘All reporés and other documents submitted by_Settling
Defendants to EPA (other than the monthly pragress reports
referred to above) which purport to aocument Setgling4Defendants'
compliance with the terms of this Consent Decree shall be signed
by an authorized representative of Settling Defendants.

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

34. After review of any plan, report 6r other item which is
required to be submitted for approval pursuant tb this Consent
Decree, EPA, after reasonable opportunity for review and comment
by the State, shall: (a) approve, in whole or in part, the
submission; (b) approve the submission upon specified conditions;
(c) modify the submission to cure the deficiencies; (d)
disapprove, in whole or in part, the submission, directing £hat
Settling Defendants modify the submission; or (e) any combination

of the above. However, EPA shall not modify a submission without
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first providing Settling Defendants at least one notice of
deficiency and an opportunity to cure within 30 days, except
where to do so would cause serious disruption to the Work or
where previous submissions hayeAbeen disapproved due to material
defects and the deficiencies in the submission under
consideration indicate a bad faith lack of effort to submit an
acceptabie deliverablé. Any nétiae of disapproval shall specify
reasons for such disapprova;.

35. In the event of approval, approval upon conditions, or
modification by EPA, pursuant to Paragraph 34(a), (b), or (c),
Settling Defendants shall proceed to take any action required by
‘the blan, report, or other item, as approved or modified by EPA
subject only to their right to invoke the Dispute Resélution
procedures set forth in Section XIX (Dispute Resolution) with
respect to the modifications or conditions made by EPA. In the
event that EPA modifies the submission to cure the deficiencies
pursuant to Paragraph 34 (c) and the submission has a material
defect, EPA retains its right to seek stipulated penalties, as
provided in.Section XX (Stipulated Penalties).

36. ‘a. Upon receipt of a nbfice of disapproval pursuant to
Paragraph 34(d), Settling Defendants.shall, within 21 days or
such longer time as specified by EPA in such notice; correct the
deficiencies and resubmit the plan, report; or other item for
approval. Any stipulated pénalties applicable to the submiésion,
as provided in Section XX, shall accrue during the 21 day period

or otherwise specified period but shall not be,payable unless the
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resubmission is disapproved or modified due to a material defect
as provided in Paragraphs 37 and 38.

b. Notwithstanding the receipt of a notice of
disapproval pursuant to Paragrabh 34 (d), Settling Defendants
shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission.
Implementation of any non-deficient portion of a submission shall
not relieve Settling Defendants of any liability for stipulated
penalties under Section XX (Stipulated Penalties).

37. In the event that a resubmitted plan, report or other
" item, or portion thereof, is disapproved by EPA, EPA may again
require Settling Defendants to correct the deficiencigs, in
accordance with the preceding Paragraphs. EPA also retains the
right to modify or develop the resubmitted plan, report or other
item. Settling Defendants shall implement any such plan, report,
or item as modified or devéloped by EPA, subject only to their
-right to invbke the procedures set forth in Section XIX (Dispute
Resolution). |

38. If upbn resubmission, a plan, report, or item is
disapproved or modified by EPA due to a material defect, Settling
Defendants shall be deemed to have failed to submit such plan,
report, or item timely and adeQuately unless Settling Defendants
invoke the dispute resolution procedures set forth in Section XIX
(Dispute_Resolution)'and EPA's action is overturned pursuanf to
that Section. The provisions of Sectioﬁ XIX (Dispute Resolution)

and Section XX (Stipulated Penalties) shall govern the
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implementetion of the Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA's
disepproval or modification is upheld, or if Settling Defendants
do not challenge EPA's disapproval or modification by invoking
the dispute resolution proceduyres set forth in Section XIX,
stipulated penalties shall accrue for such violation, as provided
in Section XX, from the date on wﬁich the initial submission was
originally required.

39. All plans, reports, and other iteﬁs required to be
submitted to EPA under this Consent Decree shall, upon approval
or modification by EPA, be enforceabie under this‘Consent Decree.
In the event EPA approves or modifies a portion of a plan,
report, or other item required to be submitted to EPA»under this
Consent Decree, the approved or modified portion shall be
enforceable undef this Consent Decree.

XII. PROJECT COORDINATORS

40. Settling Defendants identify, and EPA approves, John
Pentilchuk as tﬁeir designated Project Coordinator, and EPA
identifies Robert Nunes as its designated Project Coordinator
(see Section XXVI, Notices and Submissions). Within 20 days of
lodging this Consent Deeree, Settling Defendants and EPA will
notify each other, in writing, of the name, address and telephone
number of their respective designated Alterha;e Project
Coordinators. 1If a Project Coordinator or Alternate Projecf
Coordinator initially designated is-changed, the identity of the

successor will be given to the other Parties at least 5 working
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days before the changes occur, unless impractiéable, but in no
event later than the actual day the change is made. ' The Settling
Defendants' Project Coordinator shall be subject to disapproval
by EPA and shall have the technical expertise sufficient to
adequately oversee all aspects of the Work. The Settling
IDefendants' Project Coordinator spall not be an attorney‘for any
of the Settling Defendants in fhig matter. He or she may assign
other representatives, including other contractors, to sefve as a
Site representative for oversight of performance of daily
operations during remedial activities.

41. Plaintiff may designate other representatives, including,
but not limited to, EPA and Stéte employees, and fedgral and
State contractors and consulténts, to obséerve and monitor the
progress of any activity undertaken pursﬁant to this Consent
Decree. EPA's Project Coordinator and Alternate Project
Coordinator shall have the authority lawfully vested in-a
Remedial Project Manager ("RPM") and an On-Scene Coordinator
("OSC") by the National éontingency Plan, 40 C.F.R. Part 300. 1In
addition, EPA's Project Coordinator or Alternate Prdject
Coordinator shall have authority; consistent with the National
Contingency Plan, to halt any Work required by this Consent
Decree and to take any necessary response action when.s/he
determines that conditions at the Site constitute an emergency
situation or may present an immediate threat to public heaith or
welfare or the environment due to release or threatened release

of Waste Material.
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42. Settling Defendants' Project Coordinator shall be
available to meet with EPA at EPA's request.
| XIII. ASSURANCE OF ABILITY TO COMPLETE WORK

43. Within 30 days of entry of this Consent Decfee, Settling
Defendants shall establish and maintain financial security in the
amount of $1,500,000 by demonstrating that one or more of the
Settling Defendants satisfy the féquirements of 40 C.F.R. Part
264.143(f), and Settling defendants shall resubmit sworn
statements conveying the information required by 40 C.F.R. Part
264.143 (f) annually, on the .anniversary of the effective date of
this Consent Decree. In the event that EPA determines at any
time that the financial assurances provided pursuant to this
Section are inadequate; Settling Defendants shall, within 30 days
6f receipt of notice of EPA's determination, obtain and present
to EPA for approval additional financial assurances meeting the
requirements of this Section. Settling Defendants' inability to
demonstrate finanéial ability to complete the Work shall not |
excuse performance of any activities required under this Consent
Decree.

44, If Settling Defendants can show that the estimated cost
to complete the remaining Work has diminished below the amount
set forth in Paragraph 43 above'after the effeétive date of this
Consent Decree, Settling Defendants may, on any anniversary of
the effective date of this Consent Decree, or at any other-time
agreed to by the Parties, reduce the amount of the financial

security provided under this Section to the estimated cost of the
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remaihing work to be performed. Settling Defendants shall submit
a proposal for such‘reduction to EPA, in accordance with the
requirements of this Section, and may reduce the amount of the
security upon approval by EPA. In the event of a dispute,
Se;tling Defendants may reduce the amount of the security in
accordance with the final administrative or judicial decision
.resolving the dispute. ?

45. Settling Defendants may change the form of financial
assurance‘provided under this Section at any time, upon notice to
and approval by EPA, provided that the new form of assurance
meets the requirements of this Sectioh. In the event of a
dispute, Settling Defendants may change the form of the financial
assurance only in accordance with the final administfative or
" judicial decision resolving the dispute.

XIV. CERTIFICATION OF COMPLETION
46. Completion of the Remedial Action

a. Within 90 days after Settling Defendants conclude
that the Remedial Action has been fully performed and the
Performance Standards have been attained, Settling Defendants
shall schedule and conduct a pre-certification inspection to be
attended by Settling Defendants and EPA. If, after therpre-
certification inspection, Settling Defendants still belieQe that
the Remedial Action has been fully performed and the Performance
' Standards have been attained; they shall submit a'written feport
requesting certification to EPA for approval, with a copy to the

State, pursuant to Section XI (EPA Approval of Plans and Other
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Submissions) within 45 days of the inspection. In the report, a
registered professional engineer and Settling Defendants' Project
Coordinator shall state that the Remedial Action has been
completed in full satisfaction of the requirements of this
Consent Decree. The written report shall include as-built
drawings signed and stamped by a professional engineer. The
report shall contain the followiné statement, signed by a
responsible corporate official of a Settling Defendant or the
Settling Defendants' Project Coordinator:

“I certify under penalty of law that this document and

all attachments were prepared under my direct supervision

or supervision in accordance with a system designed to

assure that qualified personnel properly gather and

evaluate the information submitted. Based on my inquiry

of the person or persons who manage the system, or: those

persons directly responsible for gathering the

information, the information submitted is, to the best of

my knowledge and belief, true, accurate, and complete. I

am aware that there are significant penalties for

submitting false information, including the possibility

of fine and imprisonment for knowing violations.”
I1f, after completion of the pre-certification inspection and
receipt and review of the written report, EPA, after reasonable
- opportunity for review and comment by the State, determines that
the Remedial Action or any portion thereof has not been completed
in accordance with this Consent Decree or that the Performance
Standards have not been achieved, EPA will notify Settling
Defendants in writing of the activities that must be undertaken
by Settling Defendants pursuant to this Consent Decree to
complete the Remedial Action and achieve the Performance

Standards. Provided, however, that EPA may only require Settling

_Defendants to perform such activities pursuant to this Paragraph
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to the extent that such activities are consistentlwith the "scope
-of the remedy selected in the 1995 ROD," as that term is defined
in Paragraph 13. EPA will set forth in the notice a schedule for
perfermance of such activities or require Settling befendants to
submit a schedule to EPA for gpproval pursuant to Section XI (EPA
Approval of Plans and Other Submiesions). Settling Defendants
shall perform all activities deseéibed in the notice in
accordance with the specifications and schedules established
pursuant to this Paragraph, subject to their right to invoke the
dispute resolution procedures set forth in Section xIX (Dispute
Resolution).. Nothing in this Paragraph shall be construed to
limit EPA's authority to require performance of further response
actions as otherwise provided in this Consent Decree..

b. If EPA concludes, based on the initial or any
subsequent report requesting Certification of Completion and
after a reasonable opportunity for review and comment by the
State, that the Remedial Action has been performed in accordance
with this Consent Decree and that the Performance Standards have
been achieved, EPA will so certify in writing to Settling
Defendants. This certification shall constitute the
Certification of Completion of the Remedial Action for purposes
of this Consent Decree, including, but not limited to, Section
XXI (Covenants Not to Sue by Plaintiff). Certification of
Completion of the Remedial Action shall not affect~Settling-

Defendants' obligations under this Consent Decree.
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47. Completion of the Work
a. Within 90 days after Settling Defendants conclude
that all phases of the Work (including O & M, as necessary), have
been fully performed, Settling Defendants shall schedule and
conduct a pre-certification inspection to be attended by Settling
Defendants and EPA. If, after the pre-certification inspectidn,
Settling Defendants still believe-that the Work has been fully
performed, Settling, Defendants shall submit a written report by a
registeréd professional engineer stating that the Work has been
completed in full satisfaction of the requirements of this
Consent Decree. The report shall contain the following
statement, signed by a responsible corporate official of a
Settling Defendant or the Settling Defendants' Project
Coordinator:
"I certify under penalty of law that this document and

all attachments were prepared under my direct supervision

or supervision in accordance with a system designed to

assure that qualified personnel properly gather and

evaluate the information submitted. Based on my inquiry

of the person or persons who manage the system, or those

persons directly responsible for gathering the

information, the information submitted is, to the best of

my knowledge and belief, true, accurate, and complete. I

am aware that there are significant penalties for

submitting false information, including the possibility of

fine and imprisonment for knowing violations.”
I1f, after review of the written report, EPA, after reasonable
opportunity for review and comment by the State, determines that
any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify Settling Defendants in

writing of the activities that must be undertaken by Settling

Defendants pursuant to this Consent Decree to complete the Work.
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Provided, however, that EPA may only re@uire Settling Defendants
to perform such activities pursuant to this Paragraph to the
extent that such activities are consistent with the "scope of the
remedy selected in the 1995 ROD," as that term is defined in
Paragraph i3. EPA will set forth in the notice a schedule for
performance of such activities or'require Settling Defendants to
submit a schedule to EPA for abpréval pursuant to Section XI (EPA
Approval of Plans and Other Submissibns). Settling Defendants
shall perform all activities described in the notice in
accordance with the specifications and schedules established
therein,'subjeét to their right'to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolutiqn).
Nothing in this Paragraph shall be construed to limit'EPA's
authority to require performance of further response actioné'as
otherwise provided in this Consent Decree.

b. If EPA concludes, based on the initial or any
subsequent request for‘Certification of Completion by Settling
Defendants and after a reasonable opportunity for review and
comment by the State, that the Work hés been pefformed in
accordance with this Consent Decfee, EPA will so notify Settling
Defendants in writing. |

XV. . EMERGENCY RESPONSE
48. In the event of any action or occurrence during the
performance of the Work which causes or threatens a release-of
Waste Material from the Site that constitutes an emergency

situation or may present an immediate threat to public health or
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welfare or the environment, Settling Defendants shall, subjecf to
Paragraph 49, immediately take all appfopriate action to prevent,
abate, or minimize such release or threat of release, and shall
immediately notify the EPA's Project Coordinator, or, if the
Project Coordinator is unavailable, EPA's Alternate Project
Coordinator. If neither of these persons ié available, Settling
Defendants shall notify the Respoﬁse and Prevention Branch of the
Emergency and Remedial Response Division, EPA Region II, at (732
321-6656. Settling Defendants shall take such actions in
consultation with EPA's Project Coordinétor or other available
authorized EPA officer and_in accordance with all applicable
provisions of the Health and Safety Plans, the Contingency Plans,
and any other applicable plans or documents developed'pursuant to
the SOW. In the event that Settling Defendants fail to take
appropriate response action as required by this Section, and EPA
takes such action instead, Settling Defendants shall reimburse
EPA for all costs of the résponse'action not inconsisﬁent with
the NCP pursuant to Section XVI (Reimbursement of Response
Costs) .

49. Nothing in the preceding Paragraph or in this Consent
Decree shall be deemed to limit any authority of the United
States a) to take all appropriate action to protect human health
~and the environment or to prevent, abate, respond to, or minimize
an actual or threatened release of Waste Material on, at, of frém
the Site, or b) to diréct or order such action, or seek an order

from the Court, to protect human health and the environment or to
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prevent, abate, respond'to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, subject to
Section XXI (Covenants Not to Sue by Plaintiff).
xvi, REIMBURSEMENT OF RESPONSE COSTS

50. Settling Defendants shadll pay to the EPA Hazardous
Substance Superfund $750,000 in reimbursement of Past Response
Costs. Within 36 days of the daﬁé of lodging of this Consent
Decree, Settling Defendants shali deposit $750,000 into an
interest-bearing escrow account. The costs of the escrow and the
risk of loss as to any 6f the principal shall be borne by
Settling Defendants. The terms of the escrow agreement shall be
subject’to prior approval by EPA.“ Within 10 days of :eceiving
notice of the entry of this Consent Decree, Settling Defendants
shall withdraw the principal plus all accrued interest from the
escrow account and make payment of that entire amount by FedWire
Electronic Funds Tranéfer ("EFT" or wire transfer) to the U.S.
Department of Justice account in accordance_with current
electronic funds transfer procedures, referencing U.S.A.0. file

number , EPA Region II and Site/Spill ID #022M, and DOJ

case number 90-11-3-1144. Payment shall be made'in accordance
with instructions provided to Settling Defendants by the
Financial Litigation Unit of the United States Attorney's Office
for the Northern District of New York following the effective
date of the Consent Decree. Any payments received by the —
Department of Justice after 4:00 P.M. (Eastern Time) will be

credited on the next business day. Settling Defendants shall
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send notice that such payment has been made to the United States
as specified in Section XXVI (Notices and Submissions)vand to:

Ronald Gherardi, Chief

Financial Management Branch

U.S. Environmental Protection Agency

Region I1I

290 Broadway . .

New York, NY 10007-186

51. a. Settling Defendants shall reimburse the EPA Hazardous
Substance Superfund for those Future Response Costs not
inconsistent with the National Contingency Plan as follows:

i. Settling Defendants_agree to reimburée EPA for
any costs which exceed $75,000 of oversight costs incurred by EPA
duriné the implémentation of Phase 1 of the remedy selected in
the 1955 ROD.

ii. If EPA, in its sole discretion, determines
pursuant to paragraph 13 ¢. of the Consent Decree that Phase 2 of
the remedy selected in the 1995 ROD is nécessary, Settling
Defendants agree to reimburse EPA for the cumulaﬁive total of any
costs which exceed $150,0do of oversight costs incurred by EPA
during the implementation of the remedy selected in the 1995 ROD,
regardless of whether the costs are or were incurred in
connection with Phase 1 or 2 of the remedy selectéd in the 1995
ROD.

b. The United Stétes will send Settlihg Defendants a
billing for such costs as appropfiate, consistent with parégréph
Sl.a, above, aftgr (1) the completion of Phase 1 of the remedy

selected in the 1995 ROD and (2) a determination has been made as

to whether Phase 2 is necessary, and periodically thereafter, if
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necessary. The billings will be accompanied by a printout of
cost data in EPA's.financial management system (i.e., a SCORES
report). Settling Defendants shall make all payments within 30
days'of each bill requiring payment, except as otherwise provided
in Paragraph 52. Settling Defendants shall make all péyments via
electronic funds transfer (“EFT") .- Paymént shall be remitted via
EFT to Mellon Bank, Pittsburgh, Pénnsylvania, and Settling
Defendants shall provide the following information to their bank:

i. Amount of payment

ii. Title of Mellcn Bank account to receive the

payment: EPA .
iii. Account code for Mellon Bank account receiving

the payment: 9108544
| iv. Mellon Bank ABA Routing Number: 043000261

v. Names of Settling Defendants

vi. DOJ Case number: 90-11-3-1144

vii. Site/spill identifier: 022M
Along with this information, Settling Defendants shall instruct
their bank to remit payment in the required amount via EFT to
EPA's account wiﬁh Mellon.Bank.' To ensure that Settling
Defendants' payment is properly recorded, Settling Defendants
shall send a letter to the Unitéd States within oﬁe'week of the
EFT which references the daﬁe of the EFT, the payment amount, the
name of the Site, the case number, and each Settling Defendant's
name and address. Such letter shall be sent to the United -States

as provided in Section XXVI (Notices and Submissions), and to:
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Ronald Gherardi, Chief
Financial Management Branch ‘
U.S. Environmental Protection Agency
Region II
290 Broadway
New York, NY 10007-1866
52. Settling Defendants may contest payment of any Future
Response Costs under Paragrapﬁ 51 if they determine that the
United States has made a mathematical error or if they allege
that a cost item that is included represents costs that are
inconsistent with the NCP. Such objection shall be made in
writing within 30 days of the date of the bill and must be sent
to the United States pursuant to Section XXVI (Notices and
Submissions). Any sﬁch objection shall specifically identify the
contested Future Response Costs and the basis for objection. 1In
the event of an objection, Se;tling Defendants shall within the
30 day period pay all uncontested Future Response Costs to the
United States in the manner described in Paragraph 51.
Simultaneously, Settling Defendants shall establish an interest-
bearing escrow account in a federally-insuréd bank duly chartered
in the State of New York and rehit to that escrow account funds
equivalent to the amount of ﬁhe contested Future Response Costs.
Settling Defendants shall send to the United Statés, as provided
in Section XXVI (Notices and Suﬁmissions), a copy of the
transmittal letter and check paying the uncontested Future
Response Costs, and a copy.of the correspondence that establishes.
and funds the escrow-account,_including, but not limited to,

information containing the identity of the bank and bank account

under which the escrow account is established as well as a bank
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statement showing the initiai balance of the escrow account.
Simultaneously with establishﬁent of the escrow account, Settling
Defendants shall initiate the Dispute Resolution procedures in
Section XIX (Dispute Resolution). If the United States prevails
in the dispute, within 10 days of the resolution of the dispute,
Settling Defendants shall pay the sums due, with acérued interest
(as shown by a bank statement,.a éopy,of which shall be submitted
with the payment), to the United States in the manner described
in Paragraph 51. If Settling Defendants prevail concefning any
aspect of the contested costs, Settling Defendants shall pay that
portion of,thé costs fof which ﬁhey did not prevail, plus
associated accrued inﬁerestA(as shown by a bank statement, a copy
of which shall be submitted with the payment), to thé United
States in the manner described in Paragraph 51; Settling
Defendants shall be disbursed any balance of the escrow account.
The dispute resolution procedures set forth in this Paragraph in
conjunction with the procedures set forth in Section XIX (Dispute
Resolution) shall be the exclusive mechanisms for resolving
disputes regarding Settiing Defendants' obligation to reimburse
the United States for its Futuré Response Costs.

53. In the event that the payment required by Paragraph 50 is
not made to the United States within 10 days of the Settling
Defendants' receipt of notice of entry of this Consent Decree or
the payments required by Paragraph 51 are not made within 30 days
of the date of each bill, Settling Defendants shall pay Interest

on the unpaid balance. The Interest to be paid on Past Response
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Costs under this Paragraph shall begin to accrue 10 days after
the Settling Defendants' receipt of notice of entry of this
Consent Decree. The Interest on Future Response Costs shall
begin to accrue 6n the date of the bill. The Interest shall

accrue thiough_the date of the Settling Defendants' paymént.

Payments of Interest made under this Paragraph shall be in
addition to such other remedies dr sanctions available to
Plaintiff by virtue of Settling Defendants' failure to make
timely payments under this Section. Settling Defendants shall
make all payments required by this Paragraph in the manner
" described in Paragraph 51. |
XVII. INDEMNIFICATION AND INSURANCE

54. a. The United States does hot assume any liébility by
entering into this agreement or by virtue of any designation of
Settling Defendants as EPA's authorized representatives under
Section 104 (e) of CERCLA. Settling Defendants shall indemnify,
save and hold harmless the United States and its officials, .
agenﬁs, employees, contractors, subcontractors, or
representatives for or from any and all claims or causes of
action arising from, or 6n account of, négligent or other
wrongful acts or omissions of Settling Defendants, their
officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on their behalf or-under
their control, in carrying out activities pursuant to this‘
Consent Decree, including, but not limited to, any claims ariéing

"from any designation of Settling Defendants as EPA's authorized
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representatives‘under Section 104 (e) of CERCLA. Further,
Settling Defendants agree to reimburse the United States all for
all costs it incurs (including, but not iimited to, attorneys
fees and other expenses. of litigation and settlement) arising
from, or on account of, claims made'against the United States
based on negligent or other wrongful écts 6r omissions of
Settling Defendants, their officeés, directors, employees,
agents, contractors, subcontractors, and any persons acting on
their behalf or under their control, in carrying out activities
pursuant to this Consent Decree. The United States shall not be
held out as a party to any contract entered into by or on behalf
of Settiing Defendants in carrying out activities pursuant to |
this Consent Decree. Neither Settling Defendants nor-any such
contractor shall be considered an agent of the United States.

b. The United States shall ine Settling Defendants
notice of any claim for which the United States plans to seek
indemnification pursuant to Paragraph 54.3.2 and shall consult
with Settling Defendants prior to settling such claim.

. 55. Settling Defendants waive all claims against the United
States for damages or reimbursement or for set-off of.any
payments made or to be made to the United States arising‘from or
on accouﬂt of any contract, agreement, 6r arrangement between any
one or more of Settling Defendants and any éérson for performance
of Work on or relating to the Site, including, but not limited
to, claims on account of construction delays. 1In addition,

Settling Defendants shall indemnify and hold harmless the United
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States with respect to any ahd all claims for damages or
reimbursement arising from or on account of any contract;
agreement, or afrangement between any one or more of Settling
Defendants and any person for performance of Work on or relating
to the Site, including, but not limited to, claims on account of
" construction delays.

56. No later than 15 days befére commencing any on-site Work,
Settling DeféndantS'shall secure, and shall maintain until the
first anpiversary of EPA's Certification of Compietion of the
Remedial Actioh pursuant to Paragraph 46.b. of Section xiv
(Certification of Completion) comprehensive general liability
insurance and automobile insurance with limits of three million
dollars, combined single limit naming as additional ihsured the
United States. In addition, for the duration of this Consent
Decree,_Settling4Defendants shall satisfy, or shall ensure that
their contractors or subcontractors satisfy, all applicable laws
and reéulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behalf of
Settling Defendants in furtherance 6f this Consent Decree. Prior
to commencement of the Work undef this Consent Decree, Settling
Defendants shall provide to EPA certificates of such insurance
and a copy of each insurance policy. Settling Defendants shall
resubmit such certificates each year on the anniversary of the
effective date of this Consent Decree, and if said policy ehanges
or is amended during any given year, Settling'Defendants shall

submit a copy of any such new policies at that time. 1If Settling'
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Defendants demonstrate by evidence satisfactory to EPA and the
State that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the
same risks but in a lesser amount, then, with respect to that
contractor or subcontractor, Setﬁiing Defendants need provide
only that.portioh of the insurancé described above which is not
maintained by the contractor or sabcontractor. Any insurance
required hereunder may .be provided by endorsement of blanket

policies of insurance.

XVIII. FORCE MAJEURE

57. "Force majeure," for purposes of this Consent Decree, is
defined as any event arising from causes beyond the épntrol of
Settling Defendants, of any entity controlled Sy Settiing
Defendants, or of Settling Defendants' contractors, that delays
or prevents the performance of any obligation under this Consent
Decree despite Settling Defendants' best efforts to fulfill the |
obligation. The requirement that Séttling.Defendants exercise
""best efforts to fulfill the obligation" inciudes using best
efforts o anticipate any potential force majeu:e event and best
efforts to address the effects of any potentiél force majeure
event (1) as it is occurring and (2) following the potential
force majeure event, such that the deiay is minimized.to'the
greatest extent possible. "Force Majeure" doeé not include
financial inability to complete the Work or a failure to attain

the Performance Standards.
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Sé. If any event occurs or has occurred that may delay the
performance of any obligation under this Consent Decree, whether
or not caused by a force majeure event, Settling Defendants shall
notify orally EPA's Project Coordinétor or, invhis or her
absence, EPA's Alternate Project Coordinator or, in the event
both of EPA's designated representatives are unavailable, the
Chief of the New York RemediationgBranch, Emergency and Remedial 
Response Division, EPA Region II, within 3 Working.Days of when
Settling Defendants first knew that the event might cause av
delay. Within 10 days thereafter, Settling Defendants shall
provide in writing to EPA an explanation and description of the
reasons.for the delay; the anticipated duration of the delay; all
actions taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures tc‘be taken to
prevent or mitigate the delay or the effect of the delay;
Settling Defendants' rationale for attributing such delay to a
force majeure event if they intend to assert such a claim; and a
statement as to whether, in the opinion of Settling Defendants,

- such event may cause or contribute to an endangerment ﬁo public
health, welfare or the environment. Settling Defendants shall
include with any notice all available documentation supporting
their claim that the delay was attributable to a force majeure.
Failure to comply with éhe abbve requirements shall preclude
Settling Defendants from asserting any.claim of force majeure for
that évent for the period of time of such failure to comply,; and

for any additional delay caused by such failure. Settling
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Defendants shall be deemed to know of any circumstance of which
Settling Defendants, any entity controlled by Settling
Defendants, or Settling Defendants' contractors knew or shbula
have known.

5§9. 1IF EPA agrees that the delay or anticipated delay is
aﬁtributable to a force majeure event, the time for performance
of the obligaﬁions under this éoﬂéent Decree that are affected by
the force majeure event will be extended by EPA for such time as
is necessary to complete those obligations. An extension of the
time for perfcrmance of the obligations affected by the force
majeure event sha11 not, of itself, extend the timé for
performance of any other obligation. If EPA doesfnot'agree thét
the delay or anticipated delay has been or will be caused by a
force majeure évent, EPA will notify Settling Defendants in
writing of its decision. If EPA agrees that the delay is
attributable to a force majeure event, EPA Will notify Settlihg
Defendants'in writing of the length of the extension, if any, for
performance of the obligations affected by the force majeuré
event.

60. If Settling Defendants eiect to invoke the dispute
resolution procedures set forth in Section XIX (Dispute
Resolution), they shall do so no later than 15 days after receipt
of EPA's written notice under the preceding Paragraph. In any
such proceeding, Settling'Defendants shall have the burden éf
demonstrating by a preponderance of the evidence that the delay

or anticipated delay has been or will be caused by a force
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majeufe event, that the duration of the delay or the extension
ysoughf was or will be warranted under the circumstances, that
best efforts were exercised to avoid and mitigate the effects of
the delay, and that Settling Defendants complied with the
requirements of Paragraphs 57:and. 58, above. 1If Settling-
Defendants carry this burden, the?delay at issue shall be deemed
not to be a violation by Settlihg:Defendants of the affected
obligation of this Consent Decree identified to EPA and the

Court.

XIX. DISPUTE RESOLUTION

61. Unless otherwise expressly provided for in this Consent
Decree, the dispute resoiution.procedures of this Sec;ion shall
be the exclusive mechanism to resolve disputes arisiqé under or
with respect to this Consent Decree. However, the procedures set
forth in this Section shall not apply to actions by the United
States to enforce obligations of Settling Defendants that have
not been disputed in accordance with tﬁis Section.

62. Any dispute which arises under or with respect'to this
Consent Decree shall in the first instance be ﬁhe subject of
informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from
the time the dispute arises, unless it is modified by written
agreement’of the parties to the dispute. The dispute shall be
considered to have arisen when one party sends the other pafties

a written Notice of Dispute.
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63. a. In the event that the parties cannot resolve a
dispute by informal negotiations under the preceding Paragraph,
then the position advanced by EPA shall be considered binding
. unless, within 10 days after the conclusion of the informal
negotiation period, Settling Defendants invoke the formal dispute
resolution procedures of this Section by serving on the United
States a written Statement of Position on the matﬁer in dispute, -
including, but not limited to, any factual data, analysis or
opinion supporting that position and any supporting documentation
relied upon by Settling Defendants. The Statement of Poéition
shall specify Settling Defendants' position as to whether formal
dispute.resolution should proceed under Paragraph‘64‘9r-Paragraph
65. |

b. Within 14 days after receipt of Settling Defendants'
Statement of Position, EPA will serve on Settling Defendants its
Statement of Position, including, but not limited to, any factual
data, analysis, or opinion supporting that position and all
supporting documentation relied upon by EPA. EPA's Statement of
Position shall include a statement as to whether formal dispute
resolution should proceed under Paragraph 64 or 65. Withiﬁ 14
days after receipt of EPA's Statement of Position, Settling
Defendants may submit a Reply.

c. If there is disagreement between EPA and Settling
Defendants as to whether dispute resolutibn should proceed ﬁnder~
Paragraph 64 or 65, the parties to the dispute shall follow the

procedures set forth in the paragraph determined by EPA to be
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applicable. However, if Settling Defendants ultimately appeal to
the Court to resolée the dispute, the Court shall determine which
.paragraph is applicablé in accordance with the standards of
applicability set forth in Paragraphs 64'énd 65.

64. Formal dispute resolution for disputes pertaining to the
selection or adequacy of any response action and all other
disputes that are accorded revieﬁion the administrative record
under applicable principles of administrative law shall be
conducted pursuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph, the adequacy of any responée
action includes, without limitation: (1) the adequacy or
appropriateness of plans, procedures to implementfplaps, or any
other items requiring approval by EPA under this Consént Decree;
and (2)4the adequacy of the performanceiof response actions taken
_pursuant to this Consent Decree. Nothing in this Consent Decree
shall be construed to allow any dispute by Settling Defendants
regarding the validity of the 1995 ROD's provisions br the
appropriateness of the remedy selected in the 1995 ROD.

a. An administrative record of the dispute shall be
maintained by EPA and shall contéin all statements of pdsition,
including supporting documentation, éubmitted pursuant to this

Section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the
dispute. | '

b. The Director of the Emefgenéy and Remedial Response

Division ("ERRD"), EPA Region II, will issue a final
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administrative decision resolving the dispute based on the
administrative record described in Paragraph €4.a. This decision
shall be binding upon Settling Defendants, subjeet'only to
the right to seek judicial review pursuaht to Paragraph 64.c. and
a. |

c. Any administrative decision made by EPA pursuant to
Paragraph 64.b. shall be reviewabie by this Court, provided that
'é motion for judicial review of the decision is filed by Settling
Defendants with the Court and served on all Parties within 10
aays of receipt of EPA's decision. The motion shall include a
description of the matter in dispute, the efforts made by the
parties to resolve it, the relief requested, and the echedule, if
any, within which the dispute must be resolved to eneufe orderly
implementation of this Consent Decree. The United States may
file a response to Settling Defendants' motion.

d. In proceedings on any dispute governed by this
Paragraph, Settling Defendants shall have the burden of
demonstrating that the decision.of the ERRD Director is arbitrary
and capricious or otherwise not.in accordance with law.’ Judieial
review of EPA's decision shall be on the administrative record
compiled pursuant to Paragraph 64.a.
| 65. Formal dispute resolution for disputes that neither
pertain to the selection or adequacy of any response action nor
are otherwise accorded review on the administrative record ﬁnder '
applicable principles of administrative iaw, shall be governed-by

" this Paragraph.



- 66 -

a. Following receipt of Settling Defendants' Statement
of Position submitted pursuant to Paragraph 64, the ERRD
Director, EPA Region II, will issue a final decision resolving
the dispute. The ERRD Directdr's decision shall be binding on
Settling Defendants unless, within 10 days of receipt of the
decision, Settling Defendants file with the Court and serve on
the parties a motion for judicialfreview of the decision setting
forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, |
within which the dispute must be resolved to ensure orderly
implementation of the Conseht Decree. The United States may file
a respohse to Settling Defendants' motion. _

b. Notwithstanding Paragraph P of Section-f
(Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed by |
applicable principles of law.

66. The invocation of formal dispute resolution procedures
under this Section shall not extend, postpone or affect in any
way any obligation of Settiing Defendants under this Consent
Decree, not directly in dispute, unless. EPA or the Court agrees
otherwise. -‘Stipulated penalties with respect to the dispﬁted
matter shall continue to accrue but payment shall be stayed
pending resolution of the dispute as provided in Paragraph 75.
Notwithstanding the stay of paymeht, stipulated penalties shall
accrue from the first day of noncompliance with any applicable

provision of this Consent Decree. In the event that Settling
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Defendants do not pfevail on the disputed issue, stipulated
penalties shall be assessed and paid as provided in Section XX
(Stipulated Penalties).
' XX. STIPULATED PENALTIES 4

67. Settling Defendants shall be'liable for stipulated
pénalties in the ‘amounts set forth in Paragraphs 68 and 69 to the
United States for failure to cbmﬁiy with the requirements of this
Consent Decree specified below, unless excused under Section
XVIII (Force Majeure). "Compliance" by Settling Defendants shall
include ?erformance and completion of the activities under this
Consent Decreé or any work plan of other plan approved under this
Consent Decree identified below in accordance with all applicable
requirements of law, this Consent Decree, the SOW, aﬁd any plans
or other documents approved by EPA pursuant to this Consent
Decree and_within the specified time schedules established by and
approved under this Consent Decree.

68. The following stipulated penalties shall accrue per
violation per day for any noncompliance with any requirements set
forth in this Consent Decree, éxcept for those requifements set

forth in Paragraph 69.b., below:

Penalty Per Violation Period of Noncompliance

Per Dayvy . ,
$2,000 . lst through the 14th day .
$4,000 : 15th through the 30th day
$8,000 31st day and beyond

69. a. The following stipulated penalties shall accrue per
violation per day for any noncompliance with the requirements

identified in Subparagraph b:
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Penalty Per Violation Period of Noncompliance

Per Day
$1,000 _ 1st through the 14th day
$2,000 15th through the 30th day
$4,000 31st day and beyond
b. i. notification and/or change of Supervising

Contractor pursuant to Paragraph 9;

. ii. . notification of any off-site shipments pursuant
to Paragraph 15; . '

iii. notification of:sample collection activities
pursuant to Paragraph 22;

iv. submittal of sampling data pursuant to
Paragraph 23;

V. submission of monthly progress reports pursuant
to Paragraph 28;

vi. notification of Alternative Project Coordinator
or change of Project Coordinator or Alternative Progect
Coordinator pursuant to Paragraph 40;

vii. provision for financial assurances pursuant to
Paragraph 43; '

viii. notification for pre- -certification 1nspect10ns
and reports pursuant to Paragraphs 46 and 47;

ix. provision of insurance certification pursuant
to Paragraph 56; '

X. notification of a force majeure event pursuant
to Paragraph 58; and

xi. notification of judicial actions initiated by
or against Settling Defendants pursuant to Paragraphs 91 and 92.

70. - In the event that EPA assumes performance of a portion or
all of the Work pursuant to.Paragraph 83 of Section XXI
(Covenants Not to Sue by Plaintiff) during Phaae 1 of the remedy,
Settling befendants shall be liable for a stipulated penalt& in
the amount of $350,000. If EPA assumes performance of a portion

or all of the Work pursuant to Paragraph 83 during Phase 2 of the
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remedy, Settling Defendants shall be liable for a stipulated
penalty in the amount of $175,000.

71. All penalties shall begin to accrue on the day after the
- complete performance is due or the day a violation occurs, and
shall continue to accrue through the final day of the corréction
of the noncompliance or completion of the activity. However,
stipulated penalties shall not aéérue: (1) with respect to a
deficieht submiésion under Section XI (EPA Approval of Plans and
Other Submissions), during the period, if any, beginning on the
31st day after EPA's receipt of such submission until the date
that EPA ﬁotifies Settling Defendants of any deficiency; (2) with
respect to a decision by the ERRD Director, EfA Region 1I, under
Paragraph 64.b. or 65.a. of Section XIX (Dispute Resélution),'
during the period, if any, beginning on the 21st day after the
date that Settling Defendants' repiy to EPA's Statement of
Position is received until the date that the Director issues a
final decision regarding such dispute; or (3) with respect to
judicial review by this Court of any dispute under Section XIX
(Dispute Resolution), during the period, if any, beginning on the
31st day after the Court's receipt of the final submission
regarding the dispute until the date that the Court issues a
final decision regarding such dispute. Nothing herein shall
prevent the éimultaneous accrual of separate penalties for
separate violations of this Consent Decree.

72. Following EPA's determination that Settling Defendants

have failed to comply with a requirement of this Consent Decree,
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EPA may give Settling Defendants written notification of the same
and describe the’noncompliance. EPA may send Settiing Defendants
a written'demand_for'the payment of the penalties. However,
penalties shall accrue as'provided in the preceding Paragraph
regardless»of whether EPA has:-notified Settling Defendants of a
violation. |

73. All penalties accruing unaer this Section shall be due
and payable to the United States within 30 days of Settiing
Defendants' feceipt of a demand from EPA for payment of the
penalties, unless Settling Defendants invoke the Dispute
Resolution procedures under Section XIX (Dispute Resolution).
All payments to the United States under this Section shall be
made by EFT, consistent with Paragraph 51, above. |

74. The payment of penalties shall not alter in any way
Settling Defendants' obligation to complete the performance of
the Work required under this Consent Decree.

75. Penalties shall continue to accrue as provided in
Paragraphs 68 and 69 during any dispute resolution period, but
need not be paid until the following:

a. If the dispute is reéolved by agreement of by a
decision of EPA that is not éppealed to this Court, accrued
penalties determined to be owing shall be paid to EPA within 30
days of the agreement or the date of EPA's decision or order.

b. If the dispute is appealed to this Court and tﬁe
United States prevails in whole or in part, Settling Defendants

shall pay all accrued penalties determined by the Court to be
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owed to EPA within 60 days of receipt of the Court's decision or
order, except as provided in Subparagraph c, below.

c. If the District Court's decision is appealed by any
Party, Settling Defendants shall pay all accrued penalties
determined by the District Court to be owing to the United States
into an interesthearing escrow agcount‘within 60 days of receipt
of the Court's decision or Qrder.é Penalties. shall be paid into
this account és they eontinue to aécrue, at least every 60 days.
Within 15 days of receipt of the final appellate court decision,
the escrow agent shall pay the balance of the account to EPA or
to Settling Defendants to the extent that théy prevail.

76. a. If Settling Defendants'fail to pay_stipul;ted
penalties when due, the United States may institute proceedings
to collect the penalties, as well as interest. Settling
Defendants shall_pay Interest on the ﬁnpaid balance, which shall
begin to accrue oﬁ the date of demand made pursuant to Paragraph
73.

b. Nothing in this Consent Decree shall be construed as
prohibiting, altering, or in any way limiting the ability of the
United States to seek any other remedies or sanctions.available
by virtue of Settling Defendants' violation of this becree or of
the statutes and regﬁlations upon which it is based, including,
but not limited to, penalties.pursuant to Section 122(1l) of
CERCLA. Provided, however, that the United States shall not seek
civil penalties pursuant to Section 122(l) of CERCLA for any

violation for which a stipulatéd penalty is provided herein,
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except in the case of a willful violation of the Consent Decree.

77. Notwithstanding any other provision of this Section, the
United States may, in its unreviewable disgretion, waive any
portion of stipulated penalties that have accrued.pursuant to
this Consenﬁ Decree. : ,

XXI. COVENANTS NOT TO SUE BY PLAINTIFF

78. In consideration of the aétions that will be performed
and the payments that will be made by Settling Defendants under
the terms of the Consent Decree, ahd except as specifically
provided in Paragraphs 79, 80, and 82 of this Section, the United
States covenants not to sue or to take administrative action
againstASettling Defendants pursuant to Sections 106 and 107 (a)
of CERCLA relating to Paét Response Costs, Future Response Costs,
and the Work. Except with respect to future liability, these |
covenén;s not to sue shall take effect upon the receipt by EPA of
the payments required by Paragraph 50 of Section XVI
(Reimbursement 6f Response Costs). With respect to future
liability, these covenants not to sue shall take effect upon
| Certificétion of Completion of Remedial Action by EPA pursuant to
Paragraph 46.b of Section XIV (Certification of Completion).
These covenants not to sue are conditioned upon the satisfactory
performance by Settling Defendants of their obligations under
this Consent Decree. These covenants not to sue extend only to
Settling Defendants and do not extend to any other person. —

79. MAMLmﬁmﬁlﬁnm_msgmum

Notwithstanding any other provision of this Consent Decree, the
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Uni;ed States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in aAnew aétion, or to issue an administrative order seeking
to compel Settling Defendants (1) to perform further.response
actibns relating to the Site or (2) to reimburse the United
Sﬁateé_for additional costs of response if, prior to -
Certification of Completion of.tﬁ; Remedial Action:
i. conditions at thé Site, previously unknown to
EPA, are discovered, or
'ii. information, previously unknown to EPA, is
received, in whole or in part, |
and these previously unknown conditions or informatiqn together
with any other relevant information indicates that the Remedial
Action is not p:otectivé of human health or the environment.
80. United States' Post-certification reservations.
Notwithstanding any other provision of this Consent Decree, the
United States reserves, aﬁd this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order séeking
to compel Settling Defendants (1) to perform further response
actions relating to the Site or (2) to reimburse the United
States for additional costs of response if, subsequent to
Certification of Completion of the Remedial Action:
- i. conditions at the Site, previously unknown to

EPA, are discovered, or
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ii. informatidn,'previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or this information
together with other relevant information indicate that the
Remedial Action is not protective of human health or the
environment.

81. For purposes of Paragraph479, the infofmation.and the
conditions known to EPA shall include only that information and
those conditions known to EPA as of the date the 1995 ROD was
signed and set forth in the 1995 ROD for the Site and the
administrative record supporting the 1995 ROD. For purposes of
Paragraph 80, the information and the conditions known to EPA
shall include only that information and those conditibns known to
EPA as of the date of Certification of Completion of the Remedial
Action and set forth‘in.the 1995 ROD, the administrative record
supporting the 1995 ROD, the post-1995 ROD administrative record,
or in any information received by EPA pursuant to the
requirements of this Conéent Decree prior to Certification of
Completion of the Remedial Action.

82. General reservatjons of rights. The covenants not to sue
set forth above do not pertain to any matters other than those
expressly specified in Paragraph 78. The United States reserves,
and this Consent Decree is without prejudice to, all rights
against Settling Defendants, and Settling Defendants resérvé all

defenses except as specifically limited in this Consent Decree,
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with respect to all other matters, includiné but not limited to,
the following:

(1) claims based on a failure by Setfling Defendants
to meet a requirement of this Consent Deéree;

(2) 1liability arising frqm the past, present, or future
disposal, release, or threat of reiease of Waste Materials
outside of the Site; ' ?

(3) 1liability for future dispoéél of Waste Material at
the Site, other than as provided in the 1995 ROD, the Work! or
otherwise‘ordered by EPA; |

(4) 1liability for damages for injury to, destruction of, -
or 1oss‘of natural resources, including the reasonable cost of
assessing such injﬁry, destruction, or ldss; ‘

(5) criminal liability;

(6) liability for ?iolatiohs of federal or state law
which occur during or after implementation of the Remedial
Action;

(7)' liability pursuant to Section 107 of CERCLA, 42
U.S.C. § 9607, for response costs incurred by the State or the
monetary value of any credit which may bé granted pursuant to
" Section 104 (c) (5), 42 U.S.C., § 9604 (c) (5), by the United States
to the State related to costs that the State has incurred at the
Site; and

(8) liability, prior to Cerﬁification of Completioﬂ of-
the RemedialAAction, for additional response actions that EPA

determines are necessary to achieve Performance Standards, but
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that cannot be required pursuant to Paragraph 13 (Modification of
the SOW or Related Work Plans). |

83. Work Takeover 1In the event EPA determines that Settling
Defendants'ha§e ceased implementation of any portion of the Work,
are seriously or repeatedly deficient or late in their
performance of the Work, or are i@plementing the Work.in a manner
which may cause an endangermen£ té human health or the
environment, EPA may assume the performance of all or any
pbrtions of the Work as EPA determines necessary. Settling
Defendants may invoke the procedures set forth in Section XIX
(Dispute Resolution), Paragraph 64, to dispute EPA's
determination that takeover of the Work is warraﬁted pnder this
Paragraph. Costs incurred by the United States in performing the
Work pursuant to this Paragraph shali be considered Future
Response Costs that Settling Defendants shall pay pursuant to
Section XVI (Reimbursement of Response Costs).

84. 'Notwithstandiné any other provision of this Consent
Decree, the United States retains all authority and reserves all

rights to take any and all response actions authorized by law.

XXII. COVENANTS BY SETTLING DEFENDANTS
85. Qgignan;_NQL;LQ_SQg. Subjecﬁ to the reservations in
Paragraph 86, Settling Defendants hereby covenant not to:sue and
agree not to assert any claims or causes of action against the
United States with respect to the Site and Past and Future ‘
Response Costs as defined herein or this Consent Decree,

including, but not limited to:
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a. any direct or indirect claim for reimbursement from
the Hazardous Substance Superfund (established pursuant to the
Internal Revenue Codé, 26 U.S.C. § 9507) through CERCLA Sections
106(b) (2), 107, 111, 112, 113 or any other provision of law;

b. anyiclaims against;the:United States, including any
department, agency or instrumentality of the United States under
CERCLA Sections 107 or 113 relateé to the Site;

. c. any direct or indirect claim or cause of action
challenging in any way the de minimis settlements embodied in two
.aaministrative orders on consent, numbered CERCLA-96-0205 and
CERCLA-96-0205-A; or

d. any claims arising out of response activities at the
Site, including claims based on EPA's selection of reéponse
actions, oversight of response activities or approval of plans
for sﬁch activities.

86. Settling Defendants reserve, and this Consent Decree is
without prejudice to, claims against the United States, subject
to the provisions of Chapter 171 of Title 28 of the United States
Code, for money damages for injury or loss of property or
personal injury or death caused by the negligent or wrongful act
or omission of any employee of the United States while acting
within the scope of his office or employment under circumstances
where the United States, if a private person, would be liable to
the claimant in accordance with the law of the place where fhe
act or omission occurred. However, any such claim shall not

include a claim for any damages caused,‘in whole or in part, by
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the act or omission of any person, including ahy contractor, who
is not a federal employee as that term is defined in 28 U.S.C. §
2671; nor shall any such claim include a claim based on EPA's
selection of respohse actions, or the oversight or approval of
Settling Defenaants' plans or:activities. The foregoing appliés
only to claims which are brought pursuant to any statute other
than CERCLA and for which the wai;er of sovereign immunity is
found in a statute other than CERCLA.

87. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a claim within the meéning of
Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.

§ 300.700(d). |

88. Settling Défendants agree to waive all claim§ Oor causes
of éction, including for contribution, for matters addressed in
this Consent Decreé thét'they may have against any person who has
resolved its liability to the United States in an approved and
final settlement for such matters addressed.

XXIII. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

89. Nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person
not a Party to this Consent Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person
‘not a signatory to this decree may haﬁe under.applicable law.
Each of the Parties expressly reserves any and all rights ‘
(including, but not limited.to,vény right to contribution),

defenses, claims, demands, and causes of action which each Party
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may have with respect to any matter, transaction, or occurrence
relating in any way to the Site against any person not é Party
héréto.

90. The Parties agree, and by éntering this Consent Decree
this Court finds, that Settling'Defénaaﬁts are entitled, as of
the effective date of this Consent Decree, to protection from
contribution actibns or claims'as;provided by CERCLA Section
113(f) (2), 42 U.S.C. § 9613 (f) (2) for matters addressed in this
Consent Decree. The "matters addressed" for the purposes of this
Consent Decree are Past Response Costs, Future Response Costs,
and the Work. |

91. Settling Defendants agreé that with respect to any suit
or claim for contribution brought by them for matters related to
this Consent Decreé they will notify the United States in writing
no later than 60 days prior to the initiation of such.suit or
claim.

92. Settling Defendants aléo agrée'that with respect toAany
suit or claim for contribution brought against them for matters
related to this Conéent Decree they will notify in writing the
United States within 10 days of éervice of the complaint on them.
In addition, Settling Defendants shall notify the United States
within 10 days of service or feceipt of any Motion for Summary
Judgment and within 10 days of receipt of any order from a court
setting a case for trial.

93. 1In any subsequent administrative or judicial proceeding

initiated by the United States for injunctive relief, recovery of
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response costs, or other appropriate relief relating to the Site,
Settling Defendants shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, xes
judicata, collateral estoppel, issue preclusioh, claim-splitting,
or other defenses based upon ény.contention that the claims
raised by the United States in the subsequent proceeding were or
should have been brought in the ihstant case; provided, however,
that nothing in this Paragraph affects the enférceability of the
covenants not to sue set forth in Section XXI (Covenants Not to
Sue by Plaintiff).
XXIV. AQQESS_IQ_INEQRMAIIQN

94. Settling Defendants shall provide to EPA, upon request,
copies of all documents and information within their-pOSSession
or control or that of their contractors or égents relating to
Work perfbrmed at the Site or the implementation of this Consent
Decree, including, but not limited to, sampling, analysis, chain
of custody records, manifests, trucking logs, receipts, reports,
sample traffic’routing, correspondence, or other documents or
information related to the Work. Settling Defendants shall also
make available to EPA, for purpbses of investigation, information
gathering, or testimony, their employees, agents, or
representatives with knowledge of relevant facts concerning the
performance of the Work.

95. a. Settling Defendants may assert business
confidentiélity claims covering part or all of the documents or

information submitted to Plaintiff undef this Consent Decree to
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the extent permitted by and in accordance with.Section 104 (e) (7)
of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidential by EPA
~will be afforded the protection spécified in 40 C.F.R. Part 2,
Subpart B. If no claim of confidentiality accompanies documentsA‘
or information when they are submitted to EPA, or if EPA has
notified Settling Defendants that- the documents or information
~are not confidential unger the standards of Section 104 (e) (7) of
CERCLA, the public may be given access to such documents or
information without further notice to Settling Defendants.

b. Settling Defendants may assert ﬁhat certain
documenfs, records and other informaﬁion are privileged under the
attorney-client privilege or any other privilege recégnized by
federal law. If Settling Defendants assert such a privilege in
lieu of providing documents, they shall provide the Plaintiff
with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each
addreséee and recipient; (5) a descriptioﬁ of the contents of the
document, record, or information: and (6) the privilege asserted
by Settling Defendants. However, no documents, reports or other
information created or ‘generated pursuant to the requirements of
the Consent Decree shall be withheld on the grounds that ﬁﬁey-are

privileged.
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96. No claim of confiaentiality shall be made with respect to
any data, including, but not limited to, all sampling,
analytical, monitoring, hydrogeoiogic, scientific, chemical, or
engineering data, or any other documents or information

evidencing conditions at or around the Site.

XXV. RETENTION OF RECORDS

97. vUntil 6 years after Seétiing Defendants' receipt of EPA's
notification pursuant to Paragraph 47.b of Section XIV
(Certification of Completion of the Work), each Settling
Defendant»shall.preserve and retain all records and documents now
in its possession or control or which come into its possession or
control that}relate in any manner to the perfbrmance pf the Work
or liability of any person for response actions condﬁcted and to
be.¢onducted at the éite, regardless of any corporate retention
policy to the contrary. Until 10, years after Settling
Defendants' receipt of EPA's notification pursuant to Paragraph
47.b of Section XIV (Certification of Completion), Settling
Defendants shall also ihstruct their contractors and agents to
preserve all documents, records, and information of whatever
kind,‘néture or description relafing‘to the pefformance of the
Work. |

98. At the conclusion of this document rétention period,
Settling Defendants shall notify the United Staﬁes at least 90
days prior to the destruction of any such records or documehts,
ahd, upon request by the United States, Settling Defendants shall

deliver any such records or documents to EPA. Settling
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Defendants may assert that certain documents, records and other
information are privileged under the attorney-client privilege or
any other privilege recognized by federal law. If Settling
Defendants aésert such a privilege, they shall provide the
Plaintiff with the following:: (1) the title of the document,
record, or information; (2) the déte of the document, record, or
information; (3) the name and tiﬁie of the author of the
document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of ﬁhe subject of the
document, record, 6r information;‘and (6) the pfivilege asserted
" by Settling Defendants. However, no ‘documents, reports or other
information creéted or generated pursuant to the reéuirements of
the Consent Decree shall be withheld on tﬁe grounds that they are
privileged. v |

99. Each Settling befendant hereby certifies individually
that, to the best of its knowledge and belief, after thorough
inquiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records,_décuments or other information
relating to its potential liability regarding the Site since
notification of potential liability by the United :States or thé
State or the filing of suit against it regarding the Site and
that it has fully complied with any and all EPA requests for
iniormatibn pursuant to Section 104 (e) and 122 (e) of CERCLA, 42
U.S.C. 9604 (e) and 9622(e), and Section 3007 of RCRA, 42 U.é.C.

6927.
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XXVI. NOTICES AND SUBMISSIONS
100. Whenever, under the terms of this Consent Decree,

written notice is required ﬁo be given or a report or other
document is required to be sent by one Party to another, it shall
be directed to the individuals at the addressés specified below,
unless those individuals or their successors give notice of a
change to the other Parties in wfiting. All notices and
submissions shall be considered effective upon receipt, unless
otherwise provided herein. Written notice as specified herein
shall constitute complete satisfaction of any written notice
requiremeﬁt of the Consent Decree with respect to the United
States,'EPA, and Settling Defendants, respectively.
2s to the United States:
Seven (7) copies of all work plans; design documents, and
technical reports and one (1) copy of all required written
communications shall also be sent to:

Chief, Central New York Remediation Section

New York Remediation Branch

Emergency and Remedial Response Division

U.S. Environmental Protection Agency, Region II

290 Broadway, 20th Floor

New York, NY 10007-1866

Attention: Sealand Restoration Site Remedial Project
Manager ’ _

One copy of all required written communications other than work
plans, design documents and technical reports shall also be sent

to each of the following individuals:
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Chief, New York/Caribbean Superfund Branch
Office of Regional Counsel

U.S. Environmental Protection Agency, Region II
290 Broadway, 17th Floor

New York, NY 10007-1866

Attention: Sealand Restoration Site Attorney

Chief, Environmental Enforcement Section

Environment and Natural Resources Division
- U.S. Department of Justice

P.O. Box 7611 .o

Ben Franklin Station -
Washington, D.C. 20044

Re: DOJ # 90-11-2-1144
As to the State:
When submitting to EPA any written communication required
hereunder, Settling Defendants shall simultaneously submit one
copy of that communication (unless the given document is a plan
or report, in which case six (6) copies shall be submitted) to:
Director, Division of Hazardous Waste Remediation
New York State Department of Environmental Conservation
Room 222 : '
50 Wolf Road
Albany, NY 12233-7010
Attention: Sealand Restoration Site Project Manager
As to Settling Defendants:
Settling Defendants' Project Coordinator
John Pentilchuk :
Conestoga-Rovers & Associates

651 Colby Drive
Waterloo, Ontario, Canada N2V 1C2

XXVII. EFFECTIVE DATE
101. The effective date of this Consent Decree shall be the
date upon which this Consent Decree is entered by the Court,

except as otherwise provided herein.
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XXVIII. RETENTION OF JURISDICTION

102. This Court retains jurisdiction over both the subject
matter of this Consent Decree and Settling Defendants for the
duration of the performance of the terms and provisions of this
Consent Decree for the purpose of enabling any of.the Parties to
apply to the Court at any time fo; such further order, direction,
and relief as may be necessary orzappropriate for the
construction or modification of this Consent Decree, or to
effectuate or enforce.compliance with its terms, or to resolve
disputes in accordance with Section XIX (Dispute Resolution)
hereof. |

XXIX. APPENDICES

103. The following appendices are attached to and
incorporated into this Consent Decree:

"Appendix A" is the 1995 ROD.

"Appendix B" is the SOW.

"Appendix C" is the description and/or map of the Site.

XXX. COMMUNITY RELATIONS

104. 'Settling Defendants shall cooperate with EPA in
providing information regarding the Work to the public. As
requested by EPA, Settling Defendants shall participate in the
preparation of such information for dissemination to the public
and in public meetings which may be held or spﬁnso:ed by EPA to

explain activities at or relating to the Site.
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XXXI. MODIFICATION

105. Schedules specified in this Consent Decree for
completion of the Work may be modified by agreement of EPA and
Settling Defendants. All such modifications shall be made in
writing.. '

106. Except as provided in Pafagraph 13 ("Modification of the
.SOW or related Work Plans"), no material modifications shall be -
made to the SOW without written notification to and wfitten
approval of the Unitgd States, Settling Defendants, and the
Court. Priof-to pfoviding its approval to any modification, the
United States will provide the State with a reasonable
ppportﬁnity to review and comment on the proPoSed'modification.
Modifications to the Soﬁ that do not méterially altef that
document may be made by written agreement between EPA, after
providing the State with a reasonable opportunity to review and

N
comment on the proposed modification, and Settling Defendants.

107. Nothing in this Decree éhall be deemed to alter the
Court's power to enforce, supervise or‘approve modifications to
this Conéent Decree.

XXXIT. LQDGIHQ_AND_QR2QRIHNIIX_EQR_EHELIQ_CQMMENI

108. This Consent Decree shall be lodged with the Court for a
period of not less than 30 days for public notice and comment in
accordance with Section 122(d) (2) of CERCLA, 42 U.S.C. |
§ 9622(d) (2), and 28 C.F.R. § 50.7. The United States resérves
the'right to withdraw or withhold its consent if the comments

regarding the Consent Decree disclose facts or considerations
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which indicate thét the Consent Decree is inappropriate,
improper, or inadequate. Settling Defendants consent to the
-entry of this Consent Decree without further notice.

109. If for any reason the Court should decline to approve
this éonsent Decree in the form presented, this agreement is
voidable at the sole discretion of any Party and the terms of the
agreement may not be used as e&idénce in any litigation_between
the Parties. _

XXXIII. SIGNATORIES/SERVICE

110. Each undersigned representative of a Settling Defendant
to this Consent Decree and the Assistant Attorney General for
Environment and Natural Resources of the Department of Justice
certifies ;hat he or she is fully authorized to enter into the
terms and conditions of this Consent Decree and to execute and
legally bind such Party to this document. |

111. Each Settling Defendant hereby agrees not to oppose
entry of this Consent Decree by this Court or to chéllenge any
provision of this Consent Decree unless the United States has
notified Settling Defendants in writing that it no longer
supports entry of the Consent Décree}

112. Each Settling Defendant shéll identify, on the attached
signature page, the name, address and telephone number of an
agent who is authorized to accept service of process by mail on
-behalf 6f that Party with respeét to all matters arising.uﬁder or
relating to this Consent Decree. Settling Defendants hereby

agree to accept service in that manner and to waive the formal
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service requirements set forth in Rule 4 of the Federal Rules of
Civil Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons.

so ORDERED THIS _A QUK Dpay oF , 199¢.

United Sté?gs District dge
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THE UNDERSIGNED PARTY enters 1nto this Consent Decree in the

matter of v
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: ”///4} ' Z/r/:ff/ﬂ

/ : Ugfe/ﬁ. Schiffer
Assistant Attorney General
Environment & Natural Resources

Division
United States D partment of Justice

P Y. 771/

Timothy K. Webster

Trial Attorney

Environmental Enforcement Section

Environment & Natural Resources
Division

United States Department of Justice

Thomas J. Maroney
United States Attorney for the
Northern District of New York

Date:

James C. Woods
Assistant United States Attorney

Office of the United States
Attorney for the Northern
District of New York

445 Broadway, Rm. 231
Albany, New York 12207
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of i

United States v, Boise Cascade Corporation, et al.
(N.D.N.Y.), regarding the Sealand Restoration Superfund Site.

FOR THE UNITED STATES OF AMERICA
(CONTINUED)

(O
Jeanne M. X £
Regional AAdmin#Crator
Region 2 L
U.S. Environmental Protection

Agency
290 Broadway
New York, NY 10007-1866
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matter of
relating to the Sealand Restoration Superfund Site.

THE UNDERSIGNED PARTY enters into this Consent Decree in the
mWLWWL '

rForR Boise Cascade Corepggggag;:_ﬁe

Date: September 26, 1997 j& A)M\,

[SlgTature]
[Name -- Please Type] John W. Holleran
[Title -- Please Type) Sr. V.P. & General Counsel
[Addréss -- Please Type] ~ Boise Cascade Corporation
P.0. Box 50

Boise, ID 83728-0001

Agent Authorized to Accept Serv1ce on Behalf of Above -signed
Party:

Dennis Radocha

Name: .
Title: Assocjate General Counsel |
Address: Boise Cascade Corporation, P.0. Box 50; Boise, ID 83723-0001

Tel. Number: 203/384-7460
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THE UNDERSIGNED PARTY enters 1nto this Consent Decree in the
matter of
relating to the Sealand Restoration Superfund Site.

FOR - Labelon Cor‘p. COMPANY INC.

vace: _T22[97 Yo 2 Maéw}

[Signature]
[Name -- Please Typel Warren A. Hookway, Jr.
[Title -- Please Typel ExeChtive Vice President

[Address -- Please Type] _Labelon Corporation
' 10 Ehapin Street

Canandaigua, NY 14424

Agent Authorized to Accept Service on Behalf of Above -signed
Party: :

Name : Jean McCreary, Esq.
Title: Attorney at Law
Address: Nixon, Hargrave, Devans & Doyle ,
) —TTinton, Squara, P.0—Box 1051, Rochester, NY 14202

Tel. Number: /6 - 263.-/c00
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of i
relating to the Sealand Restoration Superfund Site.

FOR Miller Brewing COMPANY XxXZXCK

sace. dfladen in, 7 A

‘[Signature]
[Name -- Please Type] Garrett W. Reich
[Title -- Please Tyﬁe] Associate General Counsel

[Address -- Please Type] _3939 W. Highland Blvd.

Milwaukee, Wisconsin - 53201-0482

Agent Authorized to Accept Service on Behalf of Above-signed
Party: ' :

Name: Harold N. Bynum
Title: Partner, Smith Helms Mulliss & Moore, L.L.P.

Address: 300 N. Greene St., Suite 1400
Greensboro, NC 27401
Tel. Number: 910-378-5285
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of i . _ _
relating to the Sealand Restoration Superfund Site.

NIAGARA MOHAWK POWER CORPORATION

FOR . COMPANE--INE.
Date: 4/7.3/77 .
T Signature]
[Name -- Please Type] Thomas R. Fair
[(Title -- Please Type] Vice President - Environmental Affairs & Ethics
[Address -- Please Type] Environmental Affairs Department, A-2

300 Erie Boulevard West

Syracuse, New York 13202

Agent Authorized to Accept Service on Behalf of Above-signed
Party: :

Name: " Thomas J. 0'Neill

Title: Assistant General Counsel

. Law Department, A-3
Address: 300 Erie Blvd. West, Syracuse, NY 13202

Tel. Number: (315) 428-6941
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of
relating to the Sealand Restoration Superfund Site.

For THE STROH BRENERY coMpaNY, INC.

Date: , ~ . ‘////Z/f

[Signature]
George E. Kuehn

[Name -- Please Typel

iTitle -- Please e] Senior Vice President and General Counsel

[Address -- Please Type] _100 River Place

Detroit, MI 48207-2739

Agerit Authorized to Accept Service on Behalf of Above-signed
Party: - ,

Name: Jack D. Shumate, Esa.
‘Title: Attorney '
bButzel Long
Address: 32270 Telegraph Road, Suite 200

Birmingham, MI 48025
Tel. Number: (248) 7258-1G16




